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[FCC, August 31, 1954] 

HOUSTON CONSOLIDATED TELEVISION COMPANY 

525 Chronicle Building 
Houston 2, Texas 


August 26, 1954 

Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 

Dear Miss Morris: 

This letter is written to bring to the Commission's attention a 
policy question raised in a pending application which is a vital and far 
reaching one. The right decision on this application, after a full hearing, 
is as vital to the Commission's program and the policy of the Congress 
as the integrity of the entire television allocation program (Sixth Report 
and Order FCC 52-294). Though the problem may arise elsewhere, it 
is doubtful that there exists anywhere a more flagrant attempt to thwart 
the Commission's allocation plan than in the situation which will be 
described in this letter. 

It arises in the pending application of Gulf Television Company, 
licensee of KGUL-TV, Galveston, Texas (BPCT-1875), to again change 
transmitter site and increase antenna height. This, as will be demon¬ 
strated on hearing, is but another stride in the efforts of KGUL-TV to 
abandon the Galveston area allocated to it and to encroach upon the 
Houston area. This application is a bid for Commission blessing on 
KGUL-TV's utter disregard for the Commission's plan; such disregard 
as might effectively cause the substitution of this Galveston station for 
a bona fide Houston one in normally expected network affiliations. This 
application, if granted, would for all purposes sanction KGUL-TV’s be¬ 
coming a Houston, instead of a Galveston, station. 

Houston Consolidated Television Company, holder of a Construc¬ 
tion Permit to operate Channel 13 allocated to Houston, opposes the 
granting of the said application for the reasons outlined below, and 
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respectfully urges that, in view of the broad policy question involved, 
the matter be set down for a hearing as contemplated in Sec. 309 (b) 
of the Communications Act of 1934, as amended. 

In the Commissions "Sixth Report and Order" (FCC 52-294), 
Channels 2 and 13 in the VHF band were assigned to serve Houston, 

Texas and its environs; Channel 11 in the VHF band was assigned to 
serve Galveston, Texas and its environs. Upon representations of Gulf 
Television Company that it would establish a station to serve such al¬ 
located area, the Commission granted, without a hearing, its applica¬ 
tion for Channel 11 on November 19, 1952. The original application 
of Gulf Television Company (BPCT-1108) specified 59 kw visual, 30 

kw aural, with a tower 547 feet above average terrain to be located 
at a site 2 miles west of Lamarque, Texas, approximately 12 miles 
from the City of Galveston, Texas (nearly 40 miles from Houston). This 
site was about 12 miles from Texas City, Texas, likewise in Galveston 
County, a city of about 20, 000 persons. However, even before the con¬ 
struction permit had been granted, KGUL-TV amended its application 
(BMPCT-951) and sought approval for a site several miles closer to 
Houston (and farther from Galveston), with an antenna height of 513 
feet above average terrain. A later amendment was approved to raise 
the elevation of the tower to a height of 550 feet. 

A later amendment of KGUL-TV, filed January 12, 1953, sought 
approval of a new site even closer to Houston "near Highway 6, 1. 3 miles 
N. W. of Arcadia, Texas" with an antenna height of 550 feet above average 
terrain and for additional power. This latter amended application was 
approved by the Commission and the station was constructed and com¬ 
menced operation from this site. Long before the pending application 
was filed, the efforts of Gulf Television Company gradually to become 
a Houston station became more and more apparent. 

From the outset of its operation, KGUL-TV sought to, and did, at¬ 
tract advertisers by emphasizing its proximity to Houston. Every effort 
was made to link the station to Houston, with a corresponding de-emphasis 


3 


101 


on Galveston to which the channel was allocated. Numerous outdoor 
billboards were purchased in Houston, advertising Channel 11'* without 
any indication that KGUL TV was a Galveston station. A visual survey 
conducted at the same time disclosed no such billboards in Galveston. 
Large newspaper advertising schedules were placed in Houston but such 
an effort has been conspicuously absent in Galveston newspapers. News- 
casts over KGUL-TV gave full coverage to Houston events, with con¬ 
siderably less time devoted to happenings in Galveston and adjacent com¬ 
munities. 

Not only has KGUL-TV sought in every way to identify itself with 
the Houston market; it has relegated Galveston to fine print status and 
effectively obscured its affiliation with that community. Local Galveston 
advertisers are discouraged from advertising over the station, since 
the rates charged by KGUL-TV are substantially higher than rates 
established for stations in markets the size of Galveston. This develop¬ 
ment, a natural concomitant of the jilt of Galveston, actually facilitates 
the switch of targets; i. e., from the Galveston market to the ten times 
greater one in Houston and environs. Paid ads by Galveston advertisers 
would detract from the effort to become a Houston station, and would 
thus find no place in the scheme of things being undertaken by KGUL-TV. 
As a result, a shockingly small amount of Galveston advertising is 
carried by KGUL-TV. Inasmuch as the programming of the station is 

beamed primarily to a Houston audience, local Galveston ad¬ 
vertisers would be warranted in concluding that prospective buyers 
would not likely journey from Houston to Galveston to make their pur¬ 
chases. Significantly, Standard Rate and Data shows four salesmen 
in the Houston offices of KGUL-TV, while none is shown at the so- 
called ’’main studios” in Galveston. 

A studio and elaborate sales offices have recently been established 
by KGUL-TV in the Prudential Life Insurance Building in Houston; whereas 
the ’’main” sutdios of KGUL-TV are located in a one-story former 
grocery store in Galveston. 


Ads have been placed in national magazines by KGUL-TV promi¬ 
nently identifying that station with Houston, relegating Galveston again 
to the fine print category. 

A visual survey discloses that elaborate outside antennae are used 
by residents of Galveston to receive television broadcasts from KGUL- 
TV. This is the city (a) to which KGUL-TV 1 s allocation pertains under 
solemn order and commitment, and (b) from which KGUL-TV now seeks 
to farther remove its broadcasting antenna in order to compete in 
Houston. 

Galveston residents are thus already in the attitude of fringe 
viewers of a Houston station. What KGUL-TV now wants is to become 
even more a Houston station. 

On May 3, 1954, KNUZ Television Company, licensee of KNUZ- 
TV, operating on UHF Channel 39 in Houston, filed with the Commission 
certain "Comments” in the matter of the proposed amendment of 
Section 3.658 (b) of the Commissions Rules and Regulations. KNUZ-TV 
had been licensed to, and was operated by, men experienced in the 
field of radio and advertising. All of them had been residents of Houston 
for many years. They pointed out in these "Comments" that the station 
was in desperate financial plight, and had been unable to obtain a net¬ 
work affiliation because of the "unfair competitive situation" created 
by the invasion of KGUL-TV in the Houston market. This UHF station, 
obtaining no relief, was compelled to close its doors a few weeks ago. 
KNUZ-TV lost thousands of dollars and the Houston public lost a valuable 
television service. Thus, over 60,000 UHF television set conversions 
in Houston were rendered valueless until such time as UHF television 
service is resumed in Houston. This occurred with KGUL-TV 1 s trans¬ 
mitter at its present location. Now KGUL-TV proposes to move several 
miles closer to Houston. 

In its further efforts to become a Houston station, KGUL-TV ob¬ 
tained approval from the Regional Airspace Subcommittee at Fort 
102 Worth, Texas early this year, for a transmitter tower 1149 feet above 
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mean sea level to be located approximately 5 miles east of Alvin, Texas. 

While this antenna height would have greatly increased the signal strength 
of KGUL-TV in Houston, it apparently did not fully satisfy all the purposes 
of the company, for no formal application was ever filed with the Federal 
Communications Commission for approval. 

On June 3, 1954, the chief executive of KGUL-TV, appeared before 
the Regional Airspace Subcommittee at Fort Worth and, (according to 
the official report of said meeting (ASP Case 6793) ), made representa¬ 
tions that the station needed "additional height in order to secure re¬ 
quired coverage of Houston area. " (The terms "required coverage" 
appear to be a disingenuous effort to leave the impression that the 
Commission or some other agency "required" this type of coverage.) 

This time KGUL-TV sought and received of the Regional Airspace Sub¬ 
committee in Fort Worth approval for a tower 1249 feet above mean sea 
level "9 miles WNW of previous 1149 ft. MSL approval". According 
to the report of the Regional Airspace Subcommittee, representatives of 
KGUL-TV stated that "they would much rather be farther north, closer 
to Houston but that they realized this would be serious to aviation." 

Formal application was made to the Commission (BPCT-1375) and 
the matter was referred to the Washington Airspace Committee and at 
a hearing thereon the same purpose was declared for the move; viz, to 
compete in Houston. However, because of serious hazards which would 
result to air navigation, approval of 1249' MSL tower height at this site 
was withheld by the Washington Airspace Committee, although approval 
was extended for a tower at the requested location provided elevation 
did not exceed 949' above mean sea level. 

On August 12, 1954, KGUL-TV filed the instant application 
(BPCT-1875 as amended) specifying a site 3 miles NNE of Alvin. Texas 
with a tower height of 1249 feet above mean sea level. This site would 
complete the encroachment pattern; it is about six miles closer to the 
heart of Houston than that of Galveston. This site has already received 
approval of the Regional Airspace Subcommittee and the Airspace 
Committee in Washington, D. C., and is the site involved in the pending 

_, 
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application before the Commission. It should now be apparent that 
KGUL-TV, operating on Channel 11, intends to become a Houston 
station. 

Should the foregoing facts leave any doubt that KGUL-TV seeks 
to become a Houston station, there is the one additional and conclusive 
test. KGUL-TV, a CBS affiliate, seeks to complete its move to Houston 
and thus to become the Houston outlet as well as the Galveston outlet 
for CBS. Thus KGUL-TV now stands to preclude normal network 
affiliation by Houston Consolidated Television Company; viz, CBS. 

There are the two VHF channels in Houston: Channel 2 and Channel 
13. Channel 2, operated by KPRC-TV, is the NBC outlet. Houston 
Consolidated naturally seeks the CBS outlet for the same city, Houston. 
KGUL-TV now claims that position. The economic injury to Houston 
Consolidated in the deprivation of network affiliation otherwise flowing 

to Houston, would seem obvious. 

The Commission was engaged in extensive rulemaking proceedings 
over a period of several years before the adoption of the plan for the 
assignment and distribution of VHF and UHF television channels to 
the various communities in the United States. In its Third Notice of 
Proposed Rulemaking, the Commission proposed to assign TV channels 
to Houston and Galveston as follows: 

Houston Channels 2, 8, 13, 23 and 29 with 

Channel 8 reserved for non-commer¬ 
cial education. 

Galveston i Channels 11, 35, 41 and 47, with 

Channel 47 reserved for non-com¬ 
mercial education 

Various proposals were presented to the Commission seeking the 
assignment of additional VHF channels to Houston. The Commission 
concluded that additional VHF channels could only be assigned to Houston 
at the expense of deviating from the required minimum spacings, but 
that the assignment of an additional UHF channel was warranted. 
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Accordingly, Channel 39 was assigned to Houston (the one above referred 
to which recently suspended broadcasting) and the above proposal for 
Galveston was finalized. (See paragraphs 680-683 of the Sixth Report 
and Order). KGUL-TV now proposes to circumvent the Commission's 
findings and effect a change in the assignment of television channels 
without rulemaking proceedings. 

The establishment of a third VHF station in Houston will have an 
adverse effect upon radio and television stations assigned to Houston. 
KNUZ-TV, operating on Channel 39, has already been compelled to 
shut down with a loss of thousands of dollars, with the consequent loss 
to the Houston public of a local television service. Holders of Con¬ 
struction Permits for UHF channels 23 and 29 in Houston have already 
sought numerous extensions of time within which to construct these 
stations, but with the KGUL-TV encroachment the market in Houston 
has apparently not warranted their beginning operations. It is doubtful 
if the people of Houston will ever receive the benefit of television service 
from these UHF channels if KGUL-TV receives approval of its present 
application. The ability of Houston Consolidated and other Houston tele¬ 
vision stations to render service to the public will be seriously impaired, 
not 

It was/contemplated by the Sixth Report and Order that KGUL-TV 
would be a Houston station. To allow it to become one is to violate 
the spirit of the Sixth Report and the provisions of 307 (b) of the Com¬ 
munications Act of 1934, as amended, which was the basis for the for¬ 
mulation of the Commission's allocation plan. 

It is requested that Gulf Television Company, and any other known 
parties in interest, be advised of the objections made herein to its 
application for change in transmitter site and increase in antenna height 
and given an opportunity to reply, in accordance with the provisions of 
Section 309 (b) of the Communications Act of 1934. as amended. After 
consideration of any such reply it is requested that the Commission for¬ 
mally designate the application of Gulf Television Company for hearing 
on the grounds and reasons set forth above and make Houston Consolidated 
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Television Company a party to said proceeding. 

Yours very truly, 

/s/ John T. Jones, Jr. 
President 

P.S. 

An identical copy of the above letter with the exception of the heading 

and first sentence has been sent to each Commissioner. 

cc: Mr. Arthur W. Scharfeld 

Scharfeld,Jones, Baron 
752 National Press Building 
Washington 4, D.C. 
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TELEVISION BROADCAST STATION CONSTRUCTION PERMIT 

Subject to the provisions of the CoaaunleatIons Act of 1934. subseguen 
Acts, and Treaties, and Coaalsslon Rules aade thereunder, and further subject tc 
conditions■set forth in this peralt, ^/authority la hereby granted to 




r*.«* i-n .. 


to construct a television broadcast station located and deaertbed as fellows: 
1. station location: State_T§gfg|_City_ 


Transaltter location: state_XtSM_ County__ 

City or Town_ .Voar.dlTlxi_ 

Street and nuaber_ ytta>jajtiM»jUMuaM4MAJ^ _ 

North Latitude: Degrees_ ..39 _ Minutes_ 27 _ Seconds_ S3 _ 

west Longitude: Degrees_9§_ Minutes_13_ Seconds_ 2& _ 

Main studio location: state_ TtSM _County_ Qslmtflft _ 

City or Town_ _,_ 

Street and nuaber 45th |Bd P-l/2 $treftl_ 

Transaltter: visual sura: 

Mate and type _*?-2ai_J*od] _ ,_gaia.? ? ?ggi-i3_ 

Rated power_W*32_dbk(_poah. __dbkC__kw). 

Antenna: 

Mahe and Type JCA 7T-12AH,12 -s ectIon superturnstila with. 70/30 rata of ] 
distribution between uppar and lover halvas. 


Antenna supporting structure.., __ Qvildiroiloul. 


Overall height above ground .1212_ feet. 1 

Obstruction narking specifications la accordance 

Pftracrapbs_I*3.,&,lfi*21«_and-22_of_*fce-ai£aehi)d~! 


with 


ICtOrajACN-With- 


Operating assignment: 

Frequency 198_-^___2Q|. Megacycles. (Channel so._ 11_ 1 

Visual aural 

Carrier frequency _199*26_____Me. __._2Q3».2f_ kc. 

Effective radiated power_J3At2_dbk(__263_k«) peak. _132_ k *5- 

Transaltter output power_ld*3_dbfcf , 27 ._kw) peak. Il t l d6t( 13,8 kw). 

Antenna height above average terrain _ feet. 

Hours of operation - unlimited. 

Date of required coameneeuent of construetlon_jfcyY^hf 1.19S4_ 

Date of required completion of construction_HttJL^JLSSS._ 

Equipment and program tests shall be conducted only pursuant tc sections 
3.628 and 3.629 of the coaalsslon Rules. 

This peralt shall be automatically forfeited if the statlcn is not ready 
for operation within the tlae specified or within such further tiae as the 
Coaalsslon nay allow unless coapletlon of the station is prevented by casses 
not under the control of the permittee. see section 1.314 of the con- 


1 / This construction peralt consists of.this page and pages. 
Dated this_111_ssy of .S^tssWf_* 19 ___ 


FIKI 


F.C.C. VeshI»|toR, t. Ci 


AT IONS COMMISSION 




Jeers tory 


AVAILABLE 

bound volume 
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OBSTRUCTION MARRING 

ANTENNA TOWER(S) OR SUPPORTING 3TR0CTURE«lS IO.JKJ-1876 


10 ? 


R Is to be expressly understood that the Issuance of these specifications Is In no n^ols^cuSoefii^^^ 


precluding additional or modified marking or lighting as may hereafter be required under the provisions of 
Section 303(q) of the Communications Act of 1934, as amended. 


1 Astana »tractor** shall ba painted 

throughout (hair height with alternate bands of 
aviatioa sarface orange sad white, terminating 
with aviatioa awfnee orange band* at both top 
aad bottom. The width of the band* shall ba 
approaimately on* aevsoth the height of tha 
■trectare, provided however, that the band* 
shall aot be more than 40 fast nor lsaa than 
1>1/S feet in width. All towers shall ba cleaned 
or repainted aa often as aeossssry to maintain 
good visibility. 


2 Tbsre shall be installed at the top 

of the tower at least two 100* or 111-watt lamps 
(#100 A21/TS or # 111 A21/TS, respectively) 
ncloeed is aviatioa red abstraction light 
globes. The two lights shall burn simultaneous- 
ly Atom snsset to sunrise sad shall bs positioned 
so ss to insure unobstructed visibility of st 
least oos of the lights from aircraft at any aagla 
of approach. A light sensitive control device 
or an astronomic dial clock aad time switch 
may be need to control the obstruction lighting 
in lies of manual control. When n light sensitive 
device is aaed it sboald be adjusted so that 
the lights will be turned on at a north aky light 
intensity level of about thirty-five foot candles 
aad tamed off st s north sky light intensity 
level of about fifty-eight foot oaadlss. 


3 There shall bs installed st the top 

of the structure one 300 m/m electric code 
beacon equipped with two 300- or 420-watt 
lamps (PS40, Code Beacon type), both lampe 
to bum simultaneously, and equipped with avi¬ 
ation red color filters. Where a rod or Other 
construction of aot more than 20 feet in height 
and incapable of supporting this beacon is 
mounted on top of the structure and it is de¬ 
termined that this additional construction does 
not permit unobstructed visibility of the code 
bea co n from aircraft at any angle of approach, 
there shall be installed two such beacons 
positioned so as to insure unobstructed visibi¬ 
lity of at least one of the beacons from aircraft 
at say angle of approach. The beacons shnll 
be equipped with n flashing mechanism pro¬ 
ducing not more than 40 flashes per minute nor 
leee than 12 flashes per minute with u period 
of darkness equal to one-half of the luminous 
period. i 


4 At approximately one-half of the oyer- 

all height of the tower one similnr fleshing 300 
n/m electric code beacon shall he installed in 
such position within the tower proper that the 
structural members will not impair the visibility 
of this beacon from aircraft at any angle of 
approach. In the event thin beacon cannot be 
installed in n manner to insure unobstructed 
visibility of it from aircraft at any angle of 
approach, there shall be installed two such 
beacons. Each bea co n shall be mounted on the 
outside of diagonally opposite corners or oppo¬ 
site sides of the tower at the prescribed height. 


5 At approximately two-fifths oT the 

over-all height of the lower one similar flashing 
300m/m electric code beacon shall be installed 
in quch position within the lower proper that 
the structural members will not impair the visi¬ 
bility of this beacon from aircraft at any angle 
of approach. In the event this beacon cannot 
be installed in a manner to innate unobstructed 
visibility of it from aircraft at any angle of 
spproacS, there shall be installed two such 
bea co ns. Each beacon shall be mounted on the 
outside of diagonally apposite corners or op¬ 
posite sides of the tower at the prescribed 
height. 


6 On levels at approximately two thirds 

aad one third of the over-all height of the tower 
owe simitar flashing 300 m/m electric code 
beacon shnll be installed in auch position with¬ 
in the tower proper that the structural members 
will aotiaqmir the visibility of this beacon from 
aircraft at say angle of approach. In the event 
kmrlmm cannot be installed ia a manner to 
iaanre unobstructed visibility of it from aircraft 
at any angle of approach, there shall be in¬ 
stalled two sech bea co ns. Each beacon shall 


be mounted on the outside of diagonally op¬ 
posite corn era or opposite sides of the tower 
at the prescribed height. 


7 On levels at approximately foaff- 

seventha and two-sevenths of the overall height 
of the tower one similar flashing 300 m/m 
electric code beacon shnll be installed in such 
position within the tower proper that the 
structural members will not impair the visibi¬ 
lity of this beacon from aircraft at aay angle 
of approach, la the event these beacons can¬ 
not be installed is a manner to insure unob¬ 
structed visibility of the b ea c ons from aircraft 
at any aagla of approach, tiers shall be in¬ 
stalled two such beacons, at each level. Each 
beacon shall bn mounted on the outside of 
diagonally opposite corner s or opposite side# 
of the tower at the prescribed height. 


8. Oa levels at appro x i mat ely three- 

fourths, one-half aad oaa fo u rth of the over Hill 
height of the tower one similar flashing 300 
m/m electric code h aa c oe shall be installed ia 
such position within the lower proper that the 
structural members will not Impair the visibi¬ 
lity of this beacon from aircraft at aay angle of 
approach. In the eveat these beacons cannot 
be installed ia a ma na e r to i n nate unobstructed 
visibility of the beacons from aircraft at aay 
angle of approach, there shall be installed two 
such beacons, at each level. Each bfaooa shall 
be mounted on the outside of diagonally op¬ 
posite corners or opposite sides of the tower 
at the prescribed height. 


9. On levels at approximately two- 
thirds, four-ninths end two-ninths of the over¬ 
all height of the tower one similar flashing 
300 m/m atactriccode beacon shnll be installed 
in such position within the tower proper that 
die structural members will not impair the visi¬ 
bility of this bsscoa from aircraft at any angle 
of approach. In the event these beacons can¬ 
not be installed in n manner to insure unob¬ 
structed visibility of the beacons from aircraft 
at any angla of approach, there shall be in¬ 
stalled two such beacons at aach level. Each 
beacon shall be mounted on the outside of 
diagonally opposite comers or opposite sides 
of the tower at the prescribed height. 


10. On levels at approximately four- 
firths, three-fifths, two-fifths, and one-fifth or 
the over-all height of the tower one similar 
flashing 300 m/m electric code beacon shall 
be installed in such position within the lower 
proper that the ateuctaral members will aot im¬ 
pair the visibility of this beacon from aircraft 
at any anglo of approach. In the event these 
beacons cannot bn installed in n manner to in¬ 
sure unobstructed visibility of the beacons 
from aircraft at any angle of approach, there 
shall be installed' two each beacons at aach 
level. Each beacon shall be mounted on the 
outside of diagonally opposite comers or op¬ 
posite sides of the tower at the prescribed 
heights. 


11. At the approximate mid point of the 
over-all height of the tower there shall be in¬ 
stalled at least two 100- or 111-watt lamps 
(# 100 A21/TS or # U1 A21/TS, respectively) 
enclosed in aviatioa red obstruction light 
globes. Each light shall be mounted so ns to 
insure unobstructed visibility of at least one 
light at each level from aircraft at any angle of 
approach. 


12. On levels at approximately two- 
thirds aad on e-third of the over-all height of the 
tower, there shall be installed at least two 100- 
or 111-watt lamps (#100 A21/TS or #111 A2!/ 
TS, respectively) enclosed in aviation red 
obstruction light globes. Each light shnll be 
mounted so ns to insure unobstructed visibility 
of at least one light at aach level from aircraft 
at any angle of approach. 


13. On levels at approximately three- 
fourths aad oee-fourth of the over-all height *f 
the tower, at Mast one 100- or 111-watt lpmp 


(#100 A21/TS or # 111 Afil/TS, respectively) 
enclosed ia aa aviatioa red obstruction light 
globe shall be installed on each outside oorasr 
of the tower at each level. 


14. On levels at approximately four- 
fifth*, three-fifths aad oae-fifth of the over-all 
height ofthe tower, at least oee 100- or 111-watt 
lamp (#100 A21/TS or # 111 A21/IS, re- 
sportively) enclosed in as aviatioa red ob¬ 
struction light globe shall bs inatabsd oa sack 
outside comer of the tower at each level. 


15- On levels at approximately five- 
aixths, one-half, aad eas-sixth of tbs overall 
height of the tower, at least oae 100- or 111-watt 
lamp (#100 A21/TS or # 111 A21/TS, iw 
apectively) ancloeed ia aa aviatioa rad ob¬ 
struction light globe shall be installed oa aach 
outside cor n er of the tower at each level. 


18- Oa levels at approximately six- 
sevenths, five sevenths, three s e ve n ths and oae- 
seventh of the overall height of the tower at 
least oae 100- or 111-watt lamp (#100 A21/TS 
or # 111 A91/TS, respectively) enclosed ia aa 
aviation red obstruction light globs shall ba 
installed on each outside coraar of the structure. 


17. 0a levels at approximately seven- 
eighths, five-eighths, three-eighths, aad oas- 
eighth of the overall height of the tower, at 
least oae 100- or 111-watt lamp (# 100 A21/TS 
or # ill A21/TS, respectively) enclosed ia aa 
aviatioa red obeauction light globe shall ba 
installed on each oetaide comer of the structare. 


18. 0a levels at approximately eight- 
ninths, saves-ninths, five-ninths, one-third and 
one-ninth of the overall height of the lower, at 
least oaa 100- or 111-watt lamp (# 100 A21/TS 
or # 111 A21/TS, respectively) enclosed ia as 
aviatioa red obstruction light globs shall ba 
i as tailed on each outside ctner of the tower 
at each level. 


19. On levels at approximately nine- 
tenths, asv«u t en t hs, oaa half, three-tenths, 
sad oae taath of the overall height of the 
tower, at laast oaa 100- or 111-watt lamp (#100 
A21/TS or # 111 A21/TS, respectively) en¬ 
closed ia aa aviatioa rad obstruction light 
globe shall ba installed aa aach oetaide corner 
of the tower at aach level. 


All lighting shall bs exhibited from 

to eearieo utaeaa othe r wi se specified. 


21. All lights shall ben ooali a eos s ly or 
shall be controlled by a light sensitive device 
adjusted so that the lights will be tamed oa at 
h north aky light intensity leval of shoot IB foot 
caadlea sad tamed off at a north aky light in¬ 
tensity level of about M foot caadlea. 


22. During construction of aa asteasa 
structare, for which obstruction lighting ia re¬ 
quired, at leant two 100 - or 111-watt tamps 
(#100 A21/TS or # 111 A21/TS, respectively) 
enclosed is aviatioa red obettectioa light 
globes, -shall be installed at the uppermost 
point of the atructars. In addition, aa tha 
height of the structure exceeds aach level at 
which permanent obstruction lights will be re¬ 
quired, two similar lights shall be installed at 
each such level. These temporary warning 
lights shall be displayed nightly from sunset 
to sunrise until the ptrmsatat obstruction 
lights have been installed and plsoed ia opera¬ 
tion, aad shall be positioned so aa to lasers 
unobstructed visibility of at least oaa of tha 
lights at aay aagla of approach. M lies of the 
above temporary Warning lights, the parmaaeat 
obstruction lighting fixtures may be installed 
aad ope ra te d st sech required level as each 
sech level is exceeded ia haight daring con¬ 
struction. 
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K 1 U.A~ tv 


RE: GULF TELEVISION COMPANY, APPLICATION TO MODITY 
EPCT-1875 CHANGING ANTENNA SITE AND INCREASING HEI 
GRANTED SEPTEMBER 1, BY COMMISSION. NOTICE IS HEREBY GIVEN 
THAT HOUSTON CONSOLIDATED TELEVISION COMPANY, HOLDER OF 
CONSTRUCTION PERMIT TO OPERATE CHANNEL 13 IN HOUSTON 
(BMPCT-2240 EXPECTS TO FILE PROTEST UNDER SECTION 309 trTAjL- Tv 

(C) OF COMMUNICATIONS ACT AND SEEK A STAY ORDER UNTIL -- 

FULL HEARING ON SUCH PROTEST CAN BE SECURED. THIS MESSAGE 
IG REPEATED TO GULF TELEVISION COMPANY AND SCHARFELD, 

JONES AND BARON, COUNSEL FOR SAID COMPANY 
HOUSTON CONSOLIDATED TELEVISION CO JOHN T 
JONES JR PRESIDENT 

310AME.. 

EPCT-1875 1 13 BMPCT-2240 309 (C) 
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UNITED STATES OF AMERICA 

FEDERAL COMMUNICATIONS COMMISSION 

TELEVISION BROADCAST STATION LICENSE 


File no. BLCT-lff 
Call Letters KGUL-TV 

Official N®. 109 


Subject to the provisions of the Ccmmmic&tioas Act of 1984, subsequent acts, aad treaties, aad all regulations 
heretofore or hereafter made by this Ccnmissioa, aad farther subject to conditions set forth ia this liceasejjthe LIONESS 

GULF TELEVISION COMPANY 


>8 hereby authorized to ose aad operate the radio transmitting apparatus hereinafter described for the purpose of broad¬ 
casting for the tenn beg inning September 15 1 9 54 . aad endinr August 1 19 PJZ, 

(S t.a.) laatera Standard Ilea) 




•a wa — 

»_§i 


The licensee shall use and operate said apparatus only in accordance vith the following terras: 

L Station location: State_Texas_ City_ Galveston _ 

2. Transmitter location: State t pya q _County Galveston 

City or Town_near Arcadia_ 

Street aad number nftar Highway 6, 1.3 mlffS NW gf Arcadia 

North Latitude: Degrees_29_ Minute s. 23 _ Seconds_ 38 

West Longitude: Degrees_25_ Minutes_ 08 _ Seconds_ lft 

8. Main studio location: State Texas _County Galveston _ 

City or Town . G alveStQD_ 

Street and number 45 th & Fjfc Sts^S.^. Corner) 

4. Transmitter: Visual Aural 

Make and Type_ General Electric Type TT-23-A General Electric Type TT-: 

Rated power i 3 .Pl d bk( 20 kw) peak. 10.29 _dbk ( 10.' 

5. Antenna: 

Make and Type_ General Electric Type TY-28-H r 12-section Batwing 

Horizontal field pattern Omnidirectional___ 

Antenna supporting strnctnre 500-font tower _ 


Overall height above ground feet. 

Obetrnctioa marking apecificntionn in accordance with 
of the attached FCC Form 715* 

6. Operating assignment: 

Frequency —128_* .... 2Qk _Megacycles. (Channel No._« 

Visual 

Carrier frequency JZL _-Me. 

Bffective radiated powe- 23.5 dbk ( 22k _kwlpeak. 

Transmitter output power _ 13 _dbk( 20 _kwlpeak. 

Antenna height above average terrain _ 550 _feet. 

Hours of operation - Unlimited 


is 1,3,4,13 and 21 


Aural 

203.76 _Me. 

_dbk( _I£Q_kw). 

_dbk( _l£L2_kw). 


The Commission reserves the right during said license period of terminating this license or making 
effective any changes or modification of this liesnse which may be necessary to comply with any decision of 
the Commission rendered as s result of any hearing held under the rules of the Commission prior to the com- 
mencement of this license period or any decision .rendered as a result of any such hearing which has been 
designated but not held, prior to the commencement of this license period. 

This license is issued on the licensee’s representation that tha statements contained in licensee's 
application are true and that the undertakings thsrein contained so far as they are consistent herewith, will 
be carried out in good faith. The-license* shall, during tha term of thi* license, render such broadcasting 
service as will serva public interest, conveniencs, or necessity to tha full extent of the privileges herein 
conferred. 

This license shall not vest in the licensee any right to operate the station nor any right in tha usa of 
*he frequency designated in the license beyond the term hereof, nor in any othar manner than authorised 
Vrein. Neither the license nor the right granted hereunder shall be assigned or otherwise transferred in 
violation of the Communications Act of 1934. This licansa is subject to the right of use or control by the 
Government of tha United States conferred by section 606 of the Communications Act of 1934. 


-1 J This license consists of this page and psgs^ 2 
Dated this 15thdsv of September _. 


FEDERAL COMMICATIOAS COMMISSION, 



y.C.C. - Washington, D. c. 
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Dated 9-15-54 
File N«*|B|CT-189 
Call Vetters KGtJL-W 


(Official No. 109) — 

FEDERAL OONVUNICATION8 COMMISSION 


Washington 25. D. C. 



NOTICE OF CHANGE IN ANTENNA MARKING SPECIFICATIONS 


Notice is hereby given that the obstruction marking specifi¬ 
cations which are a part of your previous station authorization are changed 

to paragraph numbers 1, 3, 4, 13 and 21 _ 

of FCC Form 715. (over) 

The new specifications are in accordance with Commission action, 
effective January 1, 1954, amending Section 17.43 of Part 17 (Rules Con¬ 
cerning the Construction, Marking and Lighting of Antenna Towers and 
Supporting Structures.) Pursuant to that action taken in the interest of safety 
of air navigation, antenna structures painted in accordance with any previous 
specification, shall be painted so as to conform to the present requirements 
of paragraph 1 of FCC Form ?15 at the time when repainting of the structure 
is necessary under Section 17.39 or in no event later than January 1, 1960. 
Further, antenna structures lighted at the top by 25 or 40 watt bulbs or by 
only a single 100 or 111 watt bulb,' shall be lighted by two 100 or 111 watt 
bulbs in accordance with paragraph 2 at FCC Form 715 not later than one 
year from the date of the attached station authorization. 

The enclosed authorization shall be considered a grant as modified 
of your application unless rejected by a written notice within 30 days from 
the date of the authorization. Such rejection should include a statement of 
the reasons why you believe the application should be granted as originally 
requested and whether a hearing is desired upon the modification. 

This notice is issued in accordance with Section 309(b) of the 
Communications Act of 1934, as amended July 16, 1952. 


r.c.c. - d. c. 


Ill 


OBSTRUCTION MARKING 

ANTENNA TOWER(S) OR SUPPORTING STRUCTURE(S) 

R to to be expressly understood that the issuance at these specifications to In no way to be considered as 
precluding additional or modified marking or lighting as may hereafter be required under the provisions of 
Section 303(q) of the Communications Act of 1934, as amended. ■ 


1 Aateeaa structures si* 11 be painted 
throughout their height wick alternate banda of 
aviation aarise* orange aad white, laminating 
with aviation surface orange banda at both lop 
aad bottom. The width of the banda shall be 
approximately oaajaavaoth the height of the 
atractere, prov i ded however, that the banda 
shall not be more than 40 feet nor leaa than 
1-1/2 feet is width. All lowers shall be cleaned 
or repainted as often as necessary to maintain 
food visibility. 

2 There shall be installed at the top 
of the lower at least two 100- or 111-wstt lamps 
(#100 A21/TS or # 111 A21/IS, respectively) 
enclosed in aviation red obstruction light 
globes. The two lights shall burn simultaneous- 
ly from sunset tqsunrise and shall be poeitioeed 
eo aa to iaaure an obstructed visibility of at 
least one of the lights from aircraft at any angle 
of approach. .A light sensitive control devtcti 
or an astronomic dial clock sad time switch 
may be seed to control the obstruction lighting 
in ties of manual control. When a light sensitive 
device is used it should be adjusted so that 
tae lights will be tamed on at a north sky light 
intensity level of about thirty-five foot ceadlss 
and named off at e north aky light intensity 
love! of about fifty-eight foot esadlee. 

3 Them shall be installed at the top 
of the sttuctm* ooe 300 m/m electric code 
beacon equipped, with two 50<b or 420-watt. . 
lair pa (PS-40, Code Deacon type), both lamp* 
to bum *imultaaeou*ly_aad equipped with avi- , 
atioo rial color, fillers. Wham a rod or other 
construction of not more than 20 feat in height 
and incapable of supporting this beacon is 
mounte d an (op of the structure and it la de¬ 
termined that liaia additional c'instruction dot's 
not permit unobstructed visibility of tbs codo 
beacon from aircraft at any angle of approach, 
there shall be installed two such beacons 
positioned so as to insure unobstructed visibi¬ 
lity of at least one of the beacons from airStwA 
at say eagle .of approach. The beacons shall 
be eqaipped with a flashing mechanism pro¬ 
ducing not more than 40 flashes per minute nor 
lean than 12 flashes per minute with n period 
of darkness eqeal to one-half of the luminous 
period. 

4 At approximately one-half of the over¬ 
all height of the tower one similar flashing 300 

•tefa electric code bencon shall he installed in . 
asch position within the Cower proper that tha 
structural mam bar s will not impair tha visibility 
of this baacoa from aircraft at any angla of 
approach. In tha avast this beacon cannot be 
i natal led in n manner to insure unobstructed 
visibility of it from aircraft at any aagla of 
approach, there shall be installed two each 
beacons. Each bea co n shall be mounted on the 
outside of diagonally opposite comers or oppo¬ 
site sides of the tower at tha prescribed height. 

5 At approximately two-fifths of the 
over-all height of the tower one similar Hashing 
300m/re electric code beacon nball ba installed 
in such position within the tower proper that 
the structural members will sot impair the visi¬ 
bility of this beacon from aircraft at any angla 
of approach. la lbs event thin beacon cannot 
be installed is a manner to insure unobstructed 
visibility of it from aircraft at any angla of 
approach, there shall ba iaatalled two such 
baacoaa. Each beacon shall ba mounted on the 
oetaide of diagonally opposite comers or op¬ 
posite aides of the tower at tha prescribed 
height 

0 Os levels at approximately two thirds 

and one third of the over-all height of the tower 
oaa similar Has lung 300 m/m electric coda 
beaoon ehall ba installed is such position with¬ 
in tha lower proper that the structure! members 
will sot impair tha visibility of this beacon from 
aircraft at any aagla of a p proach. In tha avast 
dmae hanoom caaaot ba installed is a manner to 
iaaara unobstructed visibility of it from aircraft 
at any aagla of approach, them shall ba in¬ 
stalled taro sack beacons. Each baacoa shall 


ba moeated oa tha oetaide of diagonally op¬ 
posite co re are or opposite aides of tha tower 
at the p rescri b ed height. 

7 On levels at approximately foar- 

aevasttosad two-sevenths of tha overall height 
of tha tower one similar flashing 800 m/it 
electric code beecoa shall ba installed in sack 
position within the tower proper that tha 
structural member* will set impair tha visibi¬ 
lity of this baacoa tom aircraft at nay aagla 
of approach, la the avast t h ese beacons caa¬ 
aot be installed is a me a n er to insure unob¬ 
structed visibility of the b aa c oaa tom aircraft 
at say aagla of approach, there shall b# in- 
.ptaltedyeo sack baaoo a a, at each level. Each 
baa c oa shall b# T teoaarad oa tha oetaide of 
diagonally opposite oa t j ars or .opposite aides 
of-lhe towar ht tto prescribed height. 

8. On levels at approximately three- 

fourths, one-half aad oae-lburth of the over-ell 
height of the tower ooe similar flashing 300 
m/ai electric coda b aac c a shall ba installed is 
such position within tha lower proper that the 
structural members will sot impair the visibi¬ 
lity of this beacon from aircraft at any aagla of 
approach, la the event these beaeoee caaaot 
ba insulted in a ate near lo teaare eaebatmeted 
visibility of the beacons tom aircraft at Mtt 
aagla of approach, thsr* shall, ba iseta Had tmb 
, such baacoaa, at .sack level. Each baacoa akall 
‘ ba Wanted aa tha oetaide of diagonally op¬ 
posite corners or opposite aides of the lower 
authe prescribed hteght. . 

Oa . Istpls el approximately; two- ; 
thirds, four-eiatha aad two-aiatha of ths ovar- 
alt. haigbt of" tea towar oaa aimltaf Dashing • 
800 a/m electric code bea c o n shall ba installed 
ip jfech pohilfow witeia thq towar proper teat 
tha structural members will not impair tha visi¬ 
bility of His baacoa tom aircraft at aay anple 
pf approach, fa tea avapt than# baaooaa can* 

not >e installed h. V-~ to insert snob* 

* erected vitality of the b e e cows tom aircraft 
at any ahgte of approach, there shall bp jq-. 
stalled two sack baa o oaa at sack {aval. Each 
Button stoD be moeated on the oettede j< 9 ‘ 
diagonally opposite comets or opposite a ides 
of tha tower at tea prescribed height. 

' *( • ’ . 

10. On levels at approximately four- 
fifths. terse fifths, two-fifths,' aad one-fifth, of 
ihi' ovec-ell height' 'of the tower one similar 
Daahing 300 m/m electric code hashes shall, 
ba installed in seek position within the tower' 
proper that Up structural member* wiU aot im¬ 
pair tee visibility of this baacoa from aircraft 
at nay angle of approach, fa the event than* 
baacoaa cannot ba iaatalled in n manner to in¬ 
sure eaobetructed visibility of tha beacons 
from aircraft at any aagla cf approach, team 
shall be installed two each beacons at each 
level. Each baacoa akall to mounted oa tha 

. outside of diagonally oppqeite cornet s or op¬ 
posite aide's of *hh lower at (he pwacribed 
heights. 

11. At tho approximate mid point of tha 
over-ell height of tha to* or there shall ba in¬ 
stalled at leant tw.u 100- or 111-watt lamp* 
(#100 A21/TS or #?U A21.TS. respectively) 
enclosed in aviation red obstruction light 
globes. Each light shall ba mounted ao aa to 
insure unobstructed visibility of at least one 
light at each level tom aircraft at nay aagla of 
approach. 

12. Oa levels at approximately two- 
thirds aad oae-thirdof tha over-ell height of tee 
tower, there shall ba insulted at least two 100- 
or 111-watt lamps (#100 A81/TS or #111 A2l/ 
TS, respectively) enclosed la aviation rad 
obstruction light globes. Each light shall be 
mounted ao aa to iaaara unobstructed visibility 
of at least oaa light at sack level tom aircraft 
at say aagla of app ro ach. 

13. 0a levels at approximately tkree- 
fourtha aad one-fourth of the over-ell height of 
the towar, at least oaa 100- or 111-watt lamp 


; approximately four- 
a-fifth cf the over-ell 


(#100 A21/TS or #111 A21/TS, respectively) 
enclosed ia aa aviation rod obstruction light 
globe shall ba iaatalled oa each oetaide corner 
of the towar at each level. 

£4* On. levels i 

fifths, ‘three-fi fib* and < 
height of tha lower, at least oaa 100- or Ill-watt 
lamp (#100 A2VTS or # 111 A21/IS, re¬ 
spectively) enclosed ia aa aviatiaa red ob¬ 
struction light globe shall ba insulted oa each 
outside comer of the tower at each level. 

15. On levels at epproxiamWly five- 

sixths, oa e-half, aad one-sixth of tha over-all 
heightoflhatowar.al least oaa 100- or 111-watt 
' lamp 'f #.100 A21/TS or # ill A21/TS, re- 
spectively) enclosed ia aa aviation red ob- 
street*on light glebe shall ba iaatalled on each 
oetaide earner of tbs lower at each level. 

18- Oa levels at approximately six- 

sevenths, five-sevenths,th ree s eventhaandoee- 
sevenih of the over-all height of the tower at 
least one 100- or 111-watt temp (#100 A21/T8 
or # 111 A91/TS, respectively) enclosed in aa 
' aviation ■ red obstruction light globe shall ba 
installed oa each outside comer of tee structure. 

‘ 1 i\ “ 0a levels ’ at' approximately save e - 
. night ha. fiv e- eighths, three-eighths, pad one- 
eighth of the over-all height of the tower, at 
least oaa 100- or Ul-watt lamp (#100 A21/TS, 
or # 111 A21/TS, respectively) enclosed in aa 
.aviation rad obetraction light globe shall be 
installed oa each outside comer of tea structure. 

18. 0a levels at approximately’ eight- 
ninths, savao-aintha, five-ninth*, one-third and 
oee-elnth of thatoer-ell height of the tower,.at 
least one 100- or 111-watt temp (# 100 A21/TS 
A #111 A21/TS/respectively) enclosed ih aa 
aviation red obstruction light globe nball be 
installed on each eataidd corner of tha towar 
at each level. 

19. On Uvula at approximately nino¬ 
te ttba, seven-taptha,. ca t hall; three-tenths, 
aad one- te nt h of tha oyer-all height of the 
towe r , at leapt oaa 100-or 111-wstt lamp (#100 
A21/TS or # 111 A21/TS, respectively)'en¬ 
closed ia aa aviatioa red obstruction tight 
globs shall ba installed oa each outside comer 
of the towar at each level. 

20. All lighting shall be. exhibited tore 
a asset to sunrise unless otherwise specified. 


21, • • AU light* ghell bam continuously or . 
shall be controlled by a light sensitive device 
adjusted eo that tee Ughte.wilt bp tamed oa at 
a north sky light iatensitylevel of about 35 fool 
caadlee aad tamed off at a north aky light in¬ 
tensity level of about S3 foot candles. 

22. During oone e *clion of aa antenna 
structure, for which obstruction lighting is re¬ 
quired, al least' two 100 • «r ill-watt lamps 
(#100 A21/TS or # ltl A21.TS, respectively) 
enclosed ia aviation red Obstruction light 
globes, shall ba iaatalled at the uppermost 
point of tha structure. Ia addition, aa the 
height of tee structure exceeds each level at 
which parmaaant obstruction lights will be re¬ 
quired, two similar lights shall ba iaatalled at 
each sack level. These temporary warning 
lights shall ba displayed sightly tom tasset 
to searise a a til tea parmaaent abstraction 
fights have base iaatalled aad placed ia opera¬ 
tion, aad shall ba positioned ao aa to iaaure 
unobstructed visibility of at least oaa of the 
lights at aay angle of approach. 1a Has of tha 
above temporary warning lights, the permanent 
obstruction lighting fixtures may be iaatalled 
aad apar t t a d at each required level aa each 
such level is axoaadad ia height during non- 
atractioa. 
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112 September 3, 1954 

8343 

Mr. John T. Jones, Jr., President 
Houston Consolidated Television Company 
525 Chronicle Building 
Houston 2, Texas 

Dear Sir: 

This will acknowledge receipt of your letter of August 26, 1954, 
objecting to a grant of the application of Gulf Television Company, 
licensee of KGUL-TV, Galveston, Texas (BPCT 1875) for modification 
of construction permit to change transmitter site and increase antenna 
height. 

As you are aware, the above application was granted by the Com¬ 
mission on September 1, 1954. We are also in receipt of your telegram 
of September 1, 1954, giving notice that you intend to file a protest to 
the above grant under Section 309(c) of the Communications Act of 1934, as 
amended, and to seek a stay order until a full hearing on such protest 
can be secured. 

Very truly yours, 

Mary Jane Morris 
Secretary 


AVAILABLE 

bound volume 
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116 [Received September 29, 1954] 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

In re Applications of ) 

GULF TELEVISION COMPANY l FILE NO. BPCT-1875 

Galveston, Texas j 

For Construction Permit ) 

GULF TELEVISION COMPANY > FILE NO , BLCT-189 

Galveston, Texas j 

For License ) 

PROTEST AND PETITION 
FOR OTHER RELIEF 

1. Houston Consolidated Television Company (hereinafter some¬ 
times referred to as Houston Consolidated and as Protestant and as Pe¬ 
titioner), pursuant to the provisions of Sections 309(c) and 405 of the 
Communications Act of 1934, as amended, hereby (a) protests the grant 
of the application (File No. BPCT-1875) of Gulf Television Company 
(hereinafter sometimes referred to as KGUL-TV) for construction permit 
to change transmitter site to a point 27 miles from Galveston, Texas, 
with ERP of 261 few visual, 131 kw aural, antenna 1185 feet above aver¬ 
age terrain (1249 above mean sea level), and to make other changes, 
said application having been granted by the Commission without hearing 
or opinion on September 1, 1954, (Public Notice 10567); (b) requests 
reconsideration or rehearing of such action; (c) requests reconsideration 
or rehearing of the Commission’s action of September 15, 1954, granting 
the application (BLCT-189) of said Gulf Television Company for license 
(Public Notice 10964 issued September 21, 1954); and (d) respectfully 
prays the Commission, pursuant to said provisions of law, to: 

(1) Designate said application for construction permit for 
hearing upon the issues set forth herein, together with 
such further specific issues as may be prescribed by 
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the Commission and make Protestant a party to said 
proceeding, and pending hearing and decision, postpone 
the effective date of such action to the effective date of 
the Commissions decision after hearing, and or 

(2) Set aside the grants of said construction permit and 
said license and designate said applications for hearing 
for the reasons set forth herein and make Petitioner 

a party to said proceeding, and make and enter a Special 
Order staying the effective date of said grants until the 
date of Commission action upon this Petition for re¬ 
consideration or rehearing, and 

(3) Enter an order requiring KGUL-TV to appear before the 
Commission at a time and place to be stated therein and 
show cause why an order of revocation of its license 
should not be issued or a cease and desist order should 
not issue requiring said KGUL-TV to terminate forth¬ 
with all telecasting operations from its Houston studio 
and discontinue the use of the aural announcement iden¬ 
tifying the station as a "Galveston-Houston Area** facility, 
and 

(4) Grant such other relief as to the Commission may seem 
meet and proper in the premises. 

I 

STANDING OF PROTESTANT AND PETITIONER, 

HOUSTON CONSOLIDATED TELEVISION COMPANY 

2. Houston Consolidated is a Texas corporation and is the holder 
of a permit for construction of a commercial television station on 
Channel 13 in Houston, Texas, (BAPCT-96) and expects to begin 
regular operations on or before November 13, 1954. Gulf Television 
Company is the licensee of commercial television station KGUL-TV. 
Galveston, Texas, on Channel 11, said application (BLCT-189) for 
license having been granted by the Commission on September 15, 

1954. Gulf Television Company is also the holder of a construction permit 
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(BPCT-1875) to change transmitter site and erect a new tower, 
said application having been ganted by the Commission without hearing 
on September 1, 1954. 

3. Houston Consolidated avers that it is a party in interest under 
the provisions of Section 309(c) of said Act, and thus has standing to 
protest the granting of the aforesaid construction permit to KGUL-TV. 
Houston Consolidated further avers that it is a person aggrieved or one 
whose interest would be adversely affected under the provision of 
Section 405 of the Communications Act of 1934, as amended, by and 

as a result of the granting of the above-mentioned construction permit 
and license. — 

4. Operating as proposed under the terms of the construction 
permit complained of, KGUL-TV would violate the spirit of the Sixth 
Report and Order, and economic injury as contemplated in Section 309(c) 
will result to Houston Consolidated from said proposed operation as will 
more fully appear from the allegations and facts set forth below, viz: 

(a) Under its present operation, KGUL-TV covers Galveston 
and the Galveston trade territory with an adequate signal; 
it does not, however, cover the entire City of Houston 
with a "principal city" signal. If KGUL-TV is allowed 
to operate in the manner proposed in said application 
for construction permit, however, it will increase 
its minimum signal over Houston from a field strenth 


1/ The Commission has held that the holder of a construction permit 
for a television station not yet in operation is not precluded from pro¬ 
testing a grant of an application by the Commission, and therefore is a 
party in interest within the meaning of Section 309(c). Salinas Broad¬ 
casting Corporation, 9 RR 192; Eugene Television, Inc. , 9 RR 601. 

See also Federal Communications Commission v. Sanders , 309 U.S. 
470. The Commission has also held that the term "party in interest" 
as set forth in Section 309 is synonymous with the term "person ag¬ 
grieved or whose interests are adversely affected" under Section 405. 
Kansas State College, 8 RR 261, 262. 



of 71 dbu to 85 dbu, an increase of 14 dbu, and the 
maximum field intensity to the nearest edge of Houston 
would be increased from 82 dbu to 97 dbu, an increase 
of 15 dbu, while the intensity of its signal over Galveston, 
both maximum and minimum, would be increased by 
merely 4 dbu. (See Exhibit 1). These figures result 
from the fact that the proposed location of KGUL-TV’s 
transmitter site is substantially nearer to Houston than 
to Galveston, whether the test be the center of the cities 
involved or the nearest point of the incorporated limits 
of the respective cities. Such a move of the transmitter, 
if permitted, would result in this Galveston station's 
laying down a signal of greater intensity over Houston 
than over Galveston. This will amount to an invasion 
of the Houston market by a Galveston station, and will 
bring this Galveston station in direct competition with 
Channel 13, properly allocated to Houston. Such invading 
station would lay claim to advertising revenues from 
local, regional, and national advertisers who seek to 
reach the Houston market, and is indeed already lay¬ 
ing claim thereto based upon the prospect of erecting 
said transmitter. With this additional television station 
in Houston there will be a decrease in the availability 
of revenue for each Houston station. Since most ad¬ 
vertisers, local, regional, and national, in the radio 
and television industry, operate on fixed budgets, and 
since competition for advertising dollars is keen and 
constant among the various stations and networks, it fol¬ 
lows that the decision of one prospective advertiser to 
spend a part of his budget with one station results in a 
corresponding decrease of gross advertising revenues 
available to others. 
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(b) Houston Consolidated alleges that it has received, and 
will receive, economic injury from the proposed opera¬ 
tion of KGUL-TV, in the further particular that prospec¬ 
tive advertisers in Houston are withdrawing their spon¬ 
sorship, otherwise contemplated, in view of the public 
statements made by and on behalf of KGUL-TV in early 
September of this year that it will before the end of 
1954 erect a tower twice as high as the San Jacinto 
monument, 27 miles from Galveston and much nearer 
to Houston than to Galveston. (See Exhibit 3). Speci¬ 
fically, Houston Consolidated avers that the following 
Houston advertisers, who would have been customers 
of Houston Consolidated, have been lost to Houston Con¬ 
solidated as a direct result of the action of the Commission 
in granting KGUL-TV T s application on September 1, 1954, 
and KGUL-TV’s announcement of its plans to serve 
Houston pursuant to said grant: 

(1) . Columbia Dry Goods Company, a substantial 

Houston advertiser, interested primarily in the 
Houston market, planned and contemplated the 
purchase of approximately $25,000 worth of time 
on protestant’s station for the winter and spring 
season of 1954-1955. As a direct result of the 
action and proposed action of KGUL-TV in the 
modification of its construction permit herein 
protested, said advertiser has withdrawn said 
contemplated patronage to protestant’s economic 
injury, all as more fully set out in the affidavit 
of R. W. Askanase, president of Columbia Dry 
Goods Company. (Exhibit 2). 

(2) Houston Transit Company, a substantial Houston 
advertiser, the operator of a public transportation 
company in the City of Houston, planned and 
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contemplated the purchase of a substantial amount of 
television time on protestant’s station for the winter 
and spring season of 1954-1955. As a direct result of 
the action and proposed action of KGUL-TV in the modi¬ 
fication of its construction permit herein protested, said 
advertiser has withdrawn said contemplated patronage 
to protestant's economic injury, all as more fully set 
out in the affidavit of Carl B. Frazer, president of 
Houston Transit Company. (Exhibit 3). 

(3) Simpson-Gillman Pontiac Company, a substantial Houston 

advertiser, interested primarily in the Houston market, 
planned and contemplated the purchase of a substantial 
amount of television time on protestant’s station for the 
winter and spring season of 1954-1955. As a direct 
result of the action and proposed action of KGUL-TV 
in the modification of its construction permit herein 
protested, said advertiser has withdrawn said contemplated 
patronage to protestant's economic injury, all as more 
fully set out in the letter of F. J. Gillman. General 
Manager of Simpson-Gillman Pontiac Company, dated 
September 23, 1954. (Exhibit 4). 

5. Houston Consolidated further avers that it is a party aggrieved 
and one whose interest will be adversely affected, within the meaning of 
Section 405, by the granting of KGUL-TV's application for license 
(BLCT-189) as will more fully appear from the allegations and facts 
set forth below: 

(a) Petitioner avers that it has been denied the privilege 
of bringing to the citizens of Houston the normal and natural 
variety of network programs of national and local interest 
which would be available but for the invasion by KGUL-TV 
of the Houston market; that at present only one V HF com¬ 
mercial television station is being operated in Houston; that 
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said station is KPRC-TV, operating on Channel 2 pursuant to 
license in conformity with the Commission’s allocation plan; 
that said KPRC-TV is the local affiliate of a major national 
network, viz., National Broadcasting Company; that Peti¬ 
tioner would, but for the actions of KGUL-TV hereinafter 
set out more particularly, have been able to bring to the 
people of Houston through Channel 13, allocated to Houston 
by this Commission, a variety of programs from the re¬ 
maining three national networks, viz., ABC, Columbia 
Broadcasting System, and DuMont; that Petitioner in its 
plans for the operation of said station proposed to telecast 
the programs of CBS to the people of Houston as the basic 
Houston affiliate of that network; and filed with this Com¬ 
mission its representations accordingly; said plans and 
desires were long in the making to the extent that each of 
the four consolidating applications for Channel 13 had, prior 
to their consolidation, recorded with this Commission their 
proposals to become the Houston CBS affiliate; that said de¬ 
cisions on the part of all four applicants prior to said con¬ 
solidation, and upon the part of Houston Consolidated, were 
motivated by the realization that said network offered pro¬ 
grams commanding a widespread audience throughout the 
United States; that the said right of selection, and the privi¬ 
lege of bringing to the citizens of Houston CBS programs, 
as well as the programs of other networks not already of¬ 
fered to Houston by KPRC-TV, had substantial pecuniary 
value to Houston Consolidated. 

Houston Consolidated further avers that the privilege of 
selection, heretofore mentioned, said privilege of telecasting 
in the City of Houston said variety of programs otherwise 
available, and said privilege of affiliation as the basic af¬ 
filiate of CBS in Houston, have been foreclosed to Petitioner 
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by the operatiais of KGUL-TV In the manner prescribed by 
the terms of its license issued by the Commission on Sep- 
tember 15, 1954; that said CBS affiliation has been denied 
to Petitioner upon the specific ground that CBS expects to 
reach the Houston audience through the alleged Galveston 
Station, KGUL-TV. (See Exhibit 5). 

(b) The attention of the Commission is called in this 
petition and protest to causes and circumstances not here¬ 
tofore brought to the knowledge of the Commission since the 
granting of the permit covered by said license, which causes 
and circumstances set forth more fully hereinafter, petitioner 
avers, would make, in the Commission's judgment, the opera¬ 
tion of said station against the public interest. 

6. In view of the foregoing, Houston Consolidated is a party in 
interest, and a person aggrieved or whose interest would be adversely 
affected, within the meaning of Sections 3Q9(c) and 405 of the Communica¬ 
tions Act of 1934, as amended. 

7. In the alternative, and in the event the Commission should find 
that Houston Consolidated is not a person aggrieved or whose interests 
would be adversely affected by the granting of said license, within the 
meaning of Section 405, petitioner nevertheless brings to the attention 
of the Commission the causes and circumstances herein set out as 
grounds for action by the Commission on its own motion to issue an 
order to KGUL-TV pursuant to Section 312 of the Communications 

Act requiring KGUL-TV to show cause why said license should not be 
revoked. 

In this connection petitioners aver that, while posing as a 
Galveston station in the presence of this Commission, KGUL-TV is 
moving to Houston. Houston people know it; Galveston people know 
it; the most unsophisticated persons in both areas know it; Houston 
advertisers know it; Galveston advertisers know it; the broadcasting 
industry knows it; Columbia Broadcasting System knows it; and the 
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Commission with its regulatory responsibility is entitled to know 
the facts. Houston, with the charm and allure of a large and growing 
market, has won the affections of KGUL, and the legally affianced 
Galveston, her lesser charms no longer sufficient, has been left at 
the altar. (See Exhibit 6 containing KGUL-TV's apology to Galveston.) 

It is difficult to believe that when these facts so widely known in 
Houston and Galveston have been brought to the Commission's attention, 
the Commission will find it consistent with its policy to place its stamp 
of approval upon KGUL's dereliction by finalizing the license. To 
do so would be to lend official sanction to the proposition that a broad¬ 
caster owes no higher responsibility to the city of its allocation than 
to send across it a raw signal of minimum required intensity. 

n 

FACTS, MATTERS AND THINGS RELIED UPON 

A. KGUL-TV SEEKS TO EFFECT A CHANGE IN 
THE COMMISSION'S TABLE OF ASSIGNMENT 
FOR TELEVISION STATIONS WITHOUT RULE- 
MAKING PROCEEDINGS 

(1) Changes in Transmitter and Tower Site Locations 

8. The records of the Commission will show that the original 
application of KGUL-TV (BPCT-1108) filed June 30, 1952, specified 
a transmitter site two miles west of Lamarque, Texas, approximately 
twelve miles from the City of Galveston, with a tower of 547 feet above 
average terrain. This location was nearly forty miles from Houston 
and was consistent with KGUL-TV's declared intention to serve Galveston, 
the allocated city. This site was soon abandoned, however. Thereafter, 
on December 18, 1952, KGUL-TV sought approval for a second site, 
on U. S. Highway 75, approximately 1.7 miles southwest of Dickinson, 
Texas, (BPCT-951). This site was considerably closer to Houston and 
already nearly 20 miles away from Galveston; but it was likewise soon 
abandoned. By an amendment (BMPCT-951), filed January 12, 1953, 
KGUL-TV specified a third site even closer to Houston , "near highway 
6, 1.3 miles N. W. of Arcadia, Texas. " The latter amendment was 
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approved by the Commission on January 23, 1953, and the station was 

constructed and commenced operation on or about March 22, 1953, - 
from this site with a tower 550 feet above average terrain. It will be 
noted from a comparison of KGUL-TV's original application which was 
granted to the amendment finally approved by the Commission on Jan¬ 
uary 28, 1953, that a loss in signal intensity resulted to Galveston; the 
minimum signal being decreased from 82 dbu's to 80 dbu's, and maximum 
signal falling from 89 dbu’s to 83 dbu's. 

9. From the foregoing, the plan, pattern and objective of the KGUL- 
TV management to move gradually away from Galveston, and toward 
Houston, a market of approximately ten times the Galveston size, was 

at least suggested, even before KGUL-TV began telecasting. Other 
events hereinafter set out and occurring from the day the station went 
on the air, until the filing of the application herein contested, fitted 
consistently within the plan indicated from the beginning, viz, to 
circumvent the allocation of the channel to Galveston, and to remove 
the station to Houston by degrees so gradual as to seem imperceptible 
and not to disclose to the Commission the ultimate plan and design. 

Thus, in 1953 KGUL-TV began the course of its scheme to move the 
station to Houston without benefit of rulemaking proceedings. 

During the balance of said year, 1953, KPRC-TV continued as 
the only operator of a commercial VHF channel in Houston, and four 
competing applicants pursued their mutually exclusive applications for 
the permit to operate Channel 13, the second VHF channel allocated 
to Houston. 

10. On or about the 6th day of January, 1954, KGUL-TV obtained 
approval from the Regional Airspace Subcommittee at Fort Worth, 

Texas, for a transmitter tower 1149 feet above mean sea level to 

be located approximately five miles east of Alvin, Texas, and cal¬ 
culated to increase the signal strength of KGUL-TV over Houston. 
Incidentally, said site was much closer to Houston than the site from 


which KGUL-TV was broadcasting. The Commission was promptly 
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126 notified of this approval by the Regional Airspace Committee. 

This transmitter site, however, apparently did not fully satisfy 
KGUL-TV T s Houston aspirations for no formal application for approval 
of this site was ever filed with the Commission. 

11. On January 7, 1954, the four competing applicants for Channel 
13 announced an agreement to consolidate their applications, subject to 
Commission approval, and the formation of Houston Consolidated Tele¬ 
vision Company, the Protestant herein, and announced their plan to seek 
early Commission approval for a permit to operate on Channel 13. 
Thereafter and in April, 1954, Houston Consolidated representatives 
brought to the attention of Columbia Broadcasting System their engi¬ 
neering and other plans for the operation of a transmitter on Channel 

13 to serve Houston, and the fact that final Commission approval for 
said operation was being sought. 

12. Thereafter, and at a time in May, 1954, not known to 
Protestant, representatives of KGUL-TV approached the Regional Air¬ 
space Subcommittee at Fort Worth, Texas, with a plan for a transmitter 
site still nearer to Houston —by now much nearer to Houston than to Gal¬ 
veston. Whether by pure coincidence or not, Protestant cannot say, the 
signal coverage contemplated by said application of KGUL-TV virtually 
duplicated the signal pattern covering Houston which had been disclosed 
the month before to CBS officials by Protestant. The eagerness of 
KGUL-TV to get closer to Houston and away from Galveston was dis¬ 
closed at the formal meeting before said Regional Subcommittee when, 
on June 3, 1954, the chief executive of KGUL-TV appeared before said 
Subcommittee. According to the official report of said meeting, said 
executive represented that the station needed "additional height in order 
to secure required coverage of Houston area. M Protestant is not aware 
of any rule of regulation which "requires" KGUL-TV to cover the Houston 
area, and the use of the terms "required coverage of Houston area" 
raises grave questions as to the methods employed in obtaining such 
approval. According to the same report of the Regional Airspace 
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would much rather be farther north, closer to Houston, but that they 
realized this would be serious to aviation." 

13. The result of said hearing before the Regional Airspace Sub¬ 
committee was the approval at that level of said 1249-foot tower at the 
proposed location. Said action was taken on June 3, 1954. 

14. Application seeking approval of said 1249-foot site was filed 
with the Commission on or about June 28, 1954 (BPCT-1875), and the 
matter was referred to the Washington Airspace Committee. That 
Committee disapproved the height sought at this location and limited 
the approved height to 949 feet above mean sea level. A tower of 949 
feet in height at the proposed site was apparently not satisfactory to 
KGUL-TV since the applicant abandoned that application. Upon infor¬ 
mation and belief, Protestant alleges that such abandonment was because 
it was not competitive to serve Houston with the existing Channel 2 sig¬ 
nal in Houston and the proposed Channel 13 signal in Houston. 

15. On August 12, 1954, KGUL-TV filed with the Commission the 
application, which is the subject of this protest, i. e, for a new site three 
miles NNE of Alvin, Texas, with a tower height of 1249 feet above mean 
sea level (BPCT-1875, as amended). Prior approval had been obtained 
from the Washington Airspace Committee. On September 1, 1954, the 
Commission granted the application without hearing or opinion. This site 
is about six miles closer to the center of Houston than the center of 
Galveston, the principal city to be served under the Channel 11 assign¬ 
ment, and completes the design of KGUL-TV to place a minimum signal 
strenth of 77 dbu ? s over the City of Houston; in other words, to bring a 
"principal city" signal into Houston in the very teeth of the Commission's 
allocation plan. 

128 (2) Change in Location of Main Studio 

16. The record in reference to the studio location of KGUL-TV 
discloses, likewise, the scheme of starting in Galveston, with Houston 
the ultimate objective and destination. The original application of Gulf 
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Television Company (BPCT-1108) was filed with the Commission on 

June 30, 1952, and stated that "The studio location is to be in Galveston 

at an address to be determined." At that time applicant disclosed no 

intention of establishing a studio at any other place, but long before a 

hand was turned to the matter of a studio, KGUL-TV was to try to move 

the location out of Galveston and toward Houston. An examination of 

said original application shows a professed desire of the applicant to 

serve the Galveston audience with many local live programs which could 

2 / 

only be produced in its Galveston studio. - 

17. On November 7, 1952, an amendment to the application of 
Gulf Television Company was filed to reflect a merger of the interests of 
the two applicants, and on the same date Mirador Television-Radio Corp¬ 
oration filed a petition to dismiss its application. The application of Gulf 
Television Company, as amended,vas granted without a hearing by the 
Commission on November 19, 1952. 

18. With its construction permit safely in hand, KGUL-TV became 
considerably less concerned with the needs of Galveston and the repre¬ 
sentations set forth in its original application. On December 18, 1952, 

less than a month after receiving a grant, KGUL-TV filed 
with the Commission an application sworn to by Paul E. Taft (BPCT- 
951), for increased power and a new antenna - site nearer Houston, 


27 Significantly, at the time of the filing of said application, there was 
already on file and pending before the Commission the mutually exclusive 
application for Channel 11 in Galveston of Mirador Television-Radio 
Corporation (BPCT-633), and Gulf Television Company had actual or 
constructive notice of the pendency of the competing application of 
Mirador Television-Radio Corporation. It may have been the honest 
intention of Gulf Television Company to operate a television station in 
Galveston in accordance with the representations contained in its appli¬ 
cation; however, subsequent actions of Gulf Television Company set forth 
below support the conclusion that these representations were motivated 
solely by the pendency of the Mirador Television-Radio Corporation’s 
application and the prospect of a competitive hearing before the Com¬ 
mission to determine which was the better qualified to serve Galveston on 
Channel 11. 
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and requested authority, also, to change the proposed location of its M main 
studio” to the new transmitter site, some twenty miles from Galveston on 
U. S. Highway 75 and more than incidentally in the direction of Houston. 

The initial Galveston gesture had been made in the presence of the Com¬ 
mission, and the move toward Houston was under way on the twenty-ninth 
day. Exhibit 1A of said application stated that the new studio location was 
close to the Houston-Galveston Freeway, and would be easily accessible 
to Galvestonians. Said Exhibit 1A also contains the following statement as 
further justification for waiver of Section 3. 613(b) of the Rules: 

M The station will be better able to serve the agricultural 
population of the area with a studio in the county than with one 
in the city. The 1950 census reveals that of the total Galveston 
County population of 113, 066 persons, 46,498 lived in the county 
outside the city limits. The proposed studio transmitter location 
is near the center of the agricultural section of the county." 

(Italics supplied) 

As pointed out, 46,498 persons lived outside the city limits of Galveston, 
scattered throughout Galveston County, whije approximately 70,000 per¬ 
sons resided in Galveston, the principal city to be served by Channel 11. 
Why 46,498 non-Galvestonians should suddenly become the primary concern 
of Gulf Television within 29 days of the grant of its application is not 
entirely clear, unless perhaps the propinquity of these excellent farm lands 
to Houston might explain it. 

19. An amendment to BPCT-951 was filed with the Commission on 
January 12, 1953, proposing a new transmitter site closer to Houston at 
a location 1. 3 miles northwest of Arcadia, Texas, "near State Highway 
6. " Said Exhibit 1A, above quoted from, was again referred to as justi¬ 
fication for waiver of Section 3. 613(b). Thus, before construction of 
either studio or transmitter , KGUL-TV, by a process of inching toward 
130 Houston, sought to move the studio also in the direction of Houston. 

Though one of the principal reasons assigned for said studio move, viz., 
that the studio location would be on the Houston-Galveston Freeway (U.S. 
Highway 75) and, therefore, "readily accessible" to Galvestonians, was no 
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longer applicable, it remained a stated ground for the move. The fact 
is that State Highway No. 6 is not a "principal highway" as was the 
Freeway. 

20. In any event, this solicitude for the Galveston County farmers 
was short-lived. It is well-known that the Commission has been re¬ 
luctant to grant such waivers, and apparently fearful that said application 
would be set for hearing, KGUL-TV filed an amendment on January 23, 
1953, to return the studio location to the City of Galveston after all, the 
principal community to which Channel 11 had been assigned. The ap¬ 
plication, as thus amended, was granted on January 28, 1953, five days 
later. The above incidents are indicative of the utter disregard of KGUL- 
TV, from the beginning, for the people of Galveston, Texas. 

21. The Galveston studio, ultimately made use of by KGUL-TV, is 
but one story in height, and protestant avers on information and belief 

it was formerly used as a retail grocery establishment (see Exhibit 7). 
According to a "presentation" by KGUL-TV appearing in the June 15, 

1953, issue of "Sponsor" magazine, said building contains only one studio 
which is 30 feet in length and 30 feet in width, making a total of 900 
square feet. This studio building, with its low ceiling height, is quite 
obviously unsuited for the production of a number of the live talent shows 
so generously promised by KGUL-TV in its early representations to the 
Commission; in fact, the studio was characterized by KGUL-TV itself in 
said "presentation" as a "multi-purpose studio." In the same promotion 
piece KGUL-TV calls attention to its pending plans for the establishment 
of its studio in Houston. 

22. Protestant avers on information and belief that said 
Galveston studio is and has been from the beginning a temporary ex¬ 
pedient only, maintained for the purpose of token compliance with the 
Commission’s Rules; that KGUL-TV officials made representations on 
or about the time the station went on the air that the so-called "multi¬ 
purpose studio" was temporary arrangement, and that more suitable 
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quarters would be built for the station elsewhere. (See Exhibit 8). The 
Galveston studio remains, however, in a converted grocery store. By 
its own admission in pleadings heretofore filed with this Commission 
(Docket No. 10989), KGUL-TV spent $126, 000 in the first fourteen 
months of its operation in audience and station promotion an over¬ 
whelming part of which was aimed and slanted at the Houston market. 

This expenditure is in striking contrast with the inadequate studio 
maintained in Galveston. Subsequent events shows a rather clear 
intent of KGUL-TV to continue some local use of its "temporary” 
studio in Galveston while establishing more elaborate and per¬ 
manent studio and offices in Houston, more particularly described 
below. 

23. Through an article carried in the February, 1954, issue of 
the magazine "Houston," published by the Chamber of Commerce of 
Houston, KGUL-TV announced that it had "opened a Houston station 
on the top floor of the Prudential Building in January. ” A picture of 

•«r 

said building is attached hereto as Exhibit 9. The announcement in 
"Houston" further stated that KGUL-TV was using "some 4, 000 feet in the 
building" for "its sales, promotion and publicity, and merchandising 
departments" and that, according to Paul E„ Taft, president and 
general manager of KGUL-TV, "the station will now be able to pre¬ 
sent many more local shows and better serve Houston advertisers, 
civic groups and public service agencies." The "formal" opening 
of KGUL-TV 1 s Houston studios and offices did not occur, however, 
until August 3, 1954, at which time announcements were sent to 

hundreds of Houston businessmen and prospective advertisers calling 

% 

132 attention to the event and extending an invitation to attend 

the opening. Said announcement carefully omits any reference 
or mention of Galveston. (See Exhibit 10). Announcements 
were made through Houston newspapers regarding the new studio 
and offices of KGUL-TV. However, the station’s relationship 
with Galveston was either omitted entirely or played down. 


24. On irf ormation and belief, protestant alleges that the annual 
rental of the penthouse studio and offices of KGUL-TV in the Pru¬ 
dential Building in Houston is far in excess of the amount paid for 

the studio of said station in Galveston; that said studio and offices 
in Houston contain more elaborate appointments and furnishings 
than the "multi-purpose" or "temporary” studio in Galveston; that 
the volume and importance of the stations business transacted in 
Houston is larger than that transacted in Galveston; that the Houston 
studios and offices are first in rank and importance, and that the 
said Galveston studio and offices are secondary; that the Houston 
offices have four salesmen with none in Galveston, the principal city 
to be served by KGUL-TV (see Standard Rate and Data, Vol. 36 

#2, p. 188). 

25. As having a bearing on the location of the principal 
activities of station KGUL-TV, Protestant avers that the management 
and direction comes from Houston. The president and general 
manager of KGUL-TV, Mr. Paul E. Taft, has been a resident of 
Houston for many years, except for the removal or removals of 
resident disclosed by several sworn statements made to the Com- 
mission on the subject. Certain pertinent facts in this regard are: 

(a) On March 9, 1949, Mr. Ihft joined with others 
in applying for an FCC permit to operate a television sta¬ 
tion in Beaumont (Sabine Television Corporation BPCT- 
598). There the sworn statement was made that Mr. Taft 
resided at 3645 Piping Rock Lane, Houston, Texas. 

133 (b) On June 30, 1952, Mr. Taft joined with others 

in applying for a permit to operate Channel 11 in Gal¬ 
veston (BPCT 1108, Gulf Television Company). His 
sworn statement there made is that he was then a 
resident of "Galveston County. ” This application 
does not disclose whether Mr. Taft resided in the 
City of Galveston or in the agricultural areas of the 
county. 
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(c) An examination of the Galveston telephone 
directories does not disclose Mr. Ifeul E. Taft as a 
subscriber to telephone service through the Galveston 
exchange. 

(d) The current Houston telephone directory 
(1954) shows Mr. Paul E. Taft’s residence to be 
located at the same address in Houston as that given 
in 1949 in the above-referred-to Beaumont application, 
namely, 3645 Piping Rock Lane, Houston, Texas. 

(e) The current (1953) city directory of the City 
of Houston (page 1122) shows Mr. Thft residing at 
3645 Piping Rock Lane, the same address where he 
lived in 1949, according to the representations made 
to this Commission (BPCT-598, supra). 

26. Protestant alleges, on information and belief, that KGUL-TV 
has retained its film library and projection equipment in Galveston for 
the express purpose of showing a large percentage of local "origina- 
tions" in that city; that KGUL-TV’s production of local live shows 
from its Galveston studio has been negligible when considered in 

the light of KGUL TV’s representation to the Commission; that 
KGUL-TV is not adequately equipped for the production of remote 
telecasts in Galveston. 

27. Protestant further avers that on September 13, 1954, 

and after notice that this protest would be filed , KGUL-TV published 
a half-page confession and avoidance in the "Galveston News" offering 
an apology for its handling of the attempted remote telecast of the 
ceremonies in connection with the formal opening of a new system 
134 of street lighting on Broadway, Galveston's most important 

thoroughfare. (See Exhibit 6). In the foregoing ad, being the first 
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to appear in a Galveston paper in a long, long time, KGUL-TV frankly 
admitted that it lacked the necessary technical equipment in Galveston 
for remote telecasts, but, again, nade glowing promises to the 
people of Galveston of things to come. If KGUL-TV had continually 
met its responsibility to the people of Galveston during the past 
eighteen months of its operation, and had lived up to its prior 
representations, it would seem that a simple remote telecast could 
have been produced and that the station would find it unnecessary 
to purchase an ad in the local newspapers and make a public apology 
for its neglect of Galveston. Protestant again calls attention to the 
fact that KGUL-TV proudly informed the Commission that in its 
first fourteen months of operation it spent more than $126, 000 
in "audience and station promotion." Indeed, KGUL-TV refers 
to this expenditure as an "investment in television... just as neces¬ 
sary as a studio, transmitter or antenna..." Protestant alleges on 
information and belief that the overwhelming majority of said 
heavy promotion expenditure was aimed, slanted, and directed 
toward the Houston market. Apparently KGUL-TV considers such 
an investment more important than studio and technical equipment, 
inasmuch as the station admits that it does not now possess suf¬ 
ficient technical equipment to do an adequate job of remote telecasts 
in the City of Galveston. The conclusion is inescapable that KGUL- 
TV considers it more important to attract a Houston audience than 
to serve Galveston. 
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28. Based upon the foregoing facts, Protestant alleges that 
KGUL-TV has effected a change in the location of its main studio with¬ 
out first securing a modification of its construction permit or license, 
all in violation of Section 3.613 of the Commission's Rules and Regula¬ 
tions. Section 3.613 (b) provides in pertinent part as follows: 

"The licensee or permittee of a television broadcast 
station shall not move his main studio outside the principal 
community in which it is located without first securing a modi¬ 
fication of construction permit or license." 

29. The early efforts of KGUL-TV to establish its studio at the 
site of its transmitter, some twenty miles from Galveston (and in the 
direction of Houston), has been pointed out hereinabove. When com¬ 
pelled by Commission Rules to locate its studio in Galveston, KGUL- 
TV made use of "temporary" quarters in a former grocery store and 
the president and general manager made statements, contemporaneously 
with the opening of the station, that KGUL -TV would establish studios 

at another location. In June, 1953, KGUL-TV announced through an 
article in Sponsor Magazine that there was already on the "planning 
boards" a studio for Houston, Texas. Through the February, 1954, 
issue of the magazine "Houston," the president of KGUL-TV announced 
that with the establishment of studios and offices in the Prudential Build¬ 
ing, KGUL-TV would be able to produce more local shows for Houston 
and better serve the needs of Houston advertisers, civic clubs and pub¬ 
lic service agencies. 

30. While no definition is given in the Commission's Rules of 
"main studio," it is clear, and the Commission has so declared, that 
such studio must be located in the city limits of the principal community 
to be served by the station. "Main" is defined in Webster's New Inter¬ 
national Dictionary as "Principal; chief; first in size, rank, importance, 
etc. " No other specific type of studios are provided for in the Televi¬ 
sion Rules. However, studios other than "Main" are often referred to 
as "auxiliary" studios. "Auxiliary" is defined in Webster's as "con¬ 
ferring help or aid; assistant; supporting," with synonyms given as 
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"ancillary, cooperating, secondary, accessory, aiding, helping, sub¬ 
servient, subordinate." By any application of the foregoing terms, the 
"main" studio of KGUL-TV is located in Houston, and its "auxiliary" 
studio is found in Galveston. 

136 (3) Promotion Efforts of KGUL-TV to Become Houston Station 

31. Protestant alleges that the efforts of KGUL-TV to become a 
Houston station have not been limited to the proposed re-location of trans¬ 
mitter site near Houston with a tower of 1249 feet designed to place a 
"principal city" signal over Houston, and the removal of its main studio 
from Galveston to Houston. Protestant avers that KGUL-TV has spent 
many thousands of dollars in a promotion campaign to identify the station 
with Houston, while minimizing in every way possible, even to the point 
of violating the Commissions Rules, the fact that KGUL-TV is a Galves¬ 
ton facility; that KGUL-TV has deliberately sought to create in the minds 
of its audience and prospective advertisers a false impression that it is 

a Houston, and not a Galveston, station. 

32. Various advertising pieces have been circulated by KGUL-TV 
using the terms "Galveston-Houston Area" Station, and referring to 
KGUL-TV as "The Basic Affiliate of the CBS Television network for the 
Houston Market." Various other terms such as "Texas Gulf Coast area" 
and "Gulf Coast Market" have been employed by KGUL-TV to minimize 
the use of the word "Galveston. " Protestant alleges, on information and 
belief, that the management of KGUL-TV has instructed its staff to play 
down the fact that the station is located in Galveston and not to mention 
"Galveston" except where impossible to avoid it. As early as June 15, 
1953, KGUL-TV in its promotional pitch stressed Houston and advertised 
to the trade, '’KGUL-TV's transmitter is located 23 miles from its Gal¬ 
veston studios and it is 27 miles from its transmitter to downtown Houston, 
which puts the transmitter practically equidistant between the two cities" 
(KGUL-TV "presentation" in June 15, 1953, issue of Sponsor Magazine). 

It is well-known that an application for Channel 11 to serve the 
"Galveston-Houston area" could not have been accepted for filing under 
the Commissions Rules. Under Section 3. 607, an application can only 
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be made for a community in the Table of Assignments, or a city within 

15 miles of such community. What could not be done with the Com¬ 
mission’s authorization under the Rules, KGUL-TV has accomplished 
without Commission approval, thereby frustrating the Commission's 
allocation plan for television stations. 

33. Protestant further avers that the Houston Press, a daily news¬ 
paper published in Houston with which KGUL-TV maintains a mutual pro¬ 
motional relationship, the exact terms of which are unknown to Protes¬ 
tant, has referred to the station as "CBS-TV's great Houston-area affil¬ 
iate, ” an appellation which, so far as is known, KGUL-TV has never dis¬ 
avowed. (See Exhibit 11). Upon information and belief, Protestant al¬ 
leges that no such relationship is, or has ever been, maintained with 
either of the two Galveston newspapers. 

Dr. Frank Stanton, President of Columbia Broadcasting System, 

Inc., in Exhibit VHI filed June 18, 1954, with his prepared statement 
before the Senate Subcommittee No. 2 on Communications, the so-called 
Potter Subcommittee, incorporated an exhibit in his testimony desig¬ 
nating KGUL-TV as the ’Galveston-Houston" affiliate of CBS. Dr. Stan¬ 
ton’s testimony has been printed and widely circulated by the Columbia 
Broadcasting System and will undoubtedly go far in convincing interested 
persons that KGUL-TV is essentially a Houston station—and indeed its 
Houston affiliate. 

34. Protestant alleges that KGUL-TV personnel have used printed 
business cards with a local Houston address which failed to identify the 
station in any manner with its principal city , Galveston, Texas. (See 
Exhibit 12). 

35. Protestant avers that KGUL-TV, in its efforts to associate 
the station with Houston, has purchased space on large outdoor billboards 
throughout the City of Houston which have carried ads regarding "Chan¬ 
nel Eleven," without any indication that the station was a Galveston facil¬ 
ity. (See Exhibit 13). No such advertising program has been carried out 

on billboards in the City of Galveston. Station KGUL-TV has placed 
ads with national magazines prominently identifying the station with 


138 


38 


Houston, while placing Galveston in the "fine print" category. (See Ex¬ 
hibit 14). 

36. Protestant is informed and believes and therefore alleges that 
newscasts over KGUL-TV have given fairly complete coverage of Houston 
events, with considerably less time and space being devoted to happen¬ 
ings in Galveston and adjacent communities; that most newscasts carried 
on KGUL-TV have been taken from the news-gathering facilities of the 
Houston Press, and are sponsored by said Houston Press under an ar¬ 
rangement heretofore referred to; that no such "arrangement" is main¬ 
tained between KGUL-TV and Galveston newspapers for the gathering 
and dissemination of news regarding Galveston and its environs. 

37. Houston buses have carried prominent ads purchased by 
KGUL-TV inviting the Houston television audience to tune-in "Channel 
Eleven, " without mention of the station’s Galveston identity. (See Exhi¬ 
bit 15). Protestant alleges on information and belief that no similar ad¬ 
vertising campaign has been conducted in Galveston by KGUL-TV. 

38. Protestant avers that KGUL-TV, as a part of its campaign to 
become a Houston station, has placed large ads in the three Houston 
newspapers running into hundreds of column-inches promoting the pro¬ 
grams of "Channel Eleven"; that no corresponding advertising campaign 
has been carried by KGUL-TV in Galveston newspapers; that during the 
months of June and July, 1954, approximately 1378 column-inches of 
advertising space alone were devoted to KGUL-TV in one Houston news¬ 
paper, while the combined advertising space purchased by KGUL-TV in 
the two Galveston newspapers was absolutely none, according to a care¬ 
ful search of the files of said Galveston newspapers. 

39. Protestant alleges that KGUL-TV, in seeking to advance its 
identity with Houston, has violated and continues to violate Section 3.652 

139 of the Commission’s Rules with reference to station identification 

announcements. In making periodic announcements for station identifi¬ 
cation, KGUL-TV has used ”I.D. ’’ cards with the word "Galveston" either 
completely left off, or in such small type and so located that it can hardly 
be read by most viewers or even seen on many sets. (See Exhibit 16). 
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Said visual identification cards are used with an aural announcement as 
follows: "This is KGUL-TV, your Galveston-Houston area station/* or 
words to that effect. The Commission has ruled that announcements of 
station identification shall consist of call letters and location of station, 
and such location is confined to the principal community to which the 
channel was assigned and may not include another city; that such an¬ 
nouncements must be given in accordance with the location shown on the 
construction permit or license. It is clear that the use by KGUL-TV, 
in its identification announcements, of the names of two cities, viz., 
"Galveston-Houston," is a violation of Section 3. 652 of the Commission's 
Rules. 

(4) Programming 

40. The intention of KGUL-TV to switch Channel 11 fromGalveston 
to Houston without rulemaking proceedings has already been demonstra¬ 
ted by a showing of (1) gradual movement of transmitter site and tower 
nearer and nearer to Houston and the erection of a 1249 foot tower to 
provide a "principal city" signal over Houston; (2) the removal of main 
studio from Galveston to Houston without prior authority of the Commis¬ 
sion; and (3) the promotion efforts of KGUL-TV to identify itself with 
Houston, some of which violate the Rules and Regulations of the Commis¬ 
sion. If further proof is needed of KGUL-TV*s determination to become 
a Houston facility, it is found in the lack of programming of said station 
for its Galveston audience, and the dearth of advertising on KGUL-TV 

by Galveston merchants. 

41. When the owners of Gulf Television Company first applied for 
the permit to operate on Channel 11, they represented to the Commis¬ 
sion that they were determined to make the citizens of Galveston their 
primary concern. Their partnership agreement dated June 24. 1952, 
and filed with the Commission discloses a lofty Galveston ideal: 

'Whereas, the City of Galveston and its environs are badly 
in need of television service , which will devote a large portion of 
its programs to cultural and educational projects, and the under¬ 
signed are interested in the development of the City of Galveston 
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and its surrounding territory and interested in seeing that the full 
possibilities of Television for educational and cultural development 
are utilized . . . ♦" 

(Underscoring supplied). 

Such agreement then continued in similar high-purposed language 
to apprise the world of the reason of its formation, stating: 

"The purpose of the partnership and its business shall be 
to apply for and obtain authority, license or certificate, or other 
governmental authorization for the construction and operation of a 
Television Broadcasting Station in or near the City of Galveston , 
Galveston County, Texas, and having obtained such permit and hav¬ 
ing constructed said Station, to operate same as a Commercial Tele 
vision Station, devoting the maximum possible time to educational 
and cultural programs consistent with sound financial management 
and good business practice. " (Underscoring supplied). 

42. Implementing said purpose, the agreement goes on to say that 
the partners propose to: 

t 

"... contact the University of Texas, Public School System, 
Rosenberg Library, and all other educational, cultural, and civic 
141 groups which may be interested, and from such portion of said 

groups or institutions that may be interested in the development of 
educational or cultural Television in Galveston and its environs, 
form a Committee to participate in and to supervise and furnish 
the ideas and at least a portion of the subject matter of cultural 
and educational Television programs." (Underscoring supplied). 

It seems abundantly clear, then, that the individuals in said part¬ 
nership, the same individuals who are now majority stockholders in 
KGUL-TV, were proposing in a sort of Sermon on the Mount to the 
Commission to nurture all the lofty tastes and aspirations of the good 
people of Galveston, Texas . 

43. As further evidence of this declared intent, Exhibit No. 11, 
appended to and made a part of the original application of Gulf Television 
Company, and adopted by the corporate applicant, is even more specific. 
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In this exhibit it declares: 

"Applicants' program plans and policies envisage a television 
station which will be integrated with the civic, cultural and edu¬ 
cational interests of the city of Galveston. This means that 
the applicant will work with and cooperate with these various 
groups in arranging its general program plan and lend its assistance 
by way of personnel and otherwise to the preparation of programs 
which will be of interest to and entertaining to the people in its 
area of service. It is hoped that a balanced program structure 
can be achieved which will incorporate all of the elements neces¬ 
sary to develop a large listening audience and every effort will 
be made to cater to that audience through the use of appropriate 
program material either available locally or from other sources. 

"In maintaining program balance, an effort will be made to pre¬ 
sent religious services on a rotation basis each Sunday morning.” 

"The main sources of feature entertainment will be in film features 
together with local talent. The program "Farm and Ranch Club’ 
will be made available to the U.S. Department of Agriculture County 
Agent and other state and federal agencies, as well as local form 
ranch and garden groups, and will be designed to be of service to 
the many farmers and ranchers in the area, outside of the city 
itself. " 

"The program entitled ’riints for Happy Homes' is intended to cover 
a broad area of knowledge and to explain the contribution of the 
social and physical sciences to the happiness and contentment of 
the American home. It is anticipated that many local groups and 
individuals will be asked to participate in this program, ranging 
from the Home Economics department of the public schools to the 
staff of the University of Texas Medical College, located in Gal¬ 
veston. " 


"In addition to the foregoing, it is contemplated that important 
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local events such as Galveston’s ’Splash Day, ’ when the city’s 
bathing beaches are officially opened for the season, will be 
given complete coverage so as to make interesting public enter¬ 
tainment for those not in actual attendance.” 

It should be noted that the application of Gulf Television Company, 
as a partnership, was superseded by a corporation of the same name by 
the merger filed with the Commission on November 7, 1952. However, 
the original partners of Gulf Television Company still hold a majority 
stock interest in the corporation, and the dominant figure and managing 
partner of the partnership is the largest single stockholder (40. 5%) in the 
corporation and is its President and General Manager. Indeed, three of 
the individuals who were former partners in the original application of 
Gulf Television Company now hold a majority stock interest in KGUL-TV. 
Neither of such three majority stockholders is a resident of Galveston, 
Texas. 

44. The foregoing pious representations of the "Galveston” appli¬ 
cants are set out fully for purposes of contrast. After describing the de¬ 
clared plan to suffuse Galveston with such a plethora of culture, religion, 
education and "happy homes” as to produce a near renaissance, let us 
turn to the performance of these Galveston benefactors. 

45. Within the past few months, Protestant caused to be monitored 
KGUL-TV’s programs. Such monitoring was accomplished over a period 
of seven consecutive days from the time the station signed on in the morn¬ 
ing until it signed off at night. Every program was noted and classified. 
Every advertisement by advertiser, time, and duration was listed. The 
results, details of which will be more specifically set forth in succeeding 
paragraphs, leave no room for doubt as to which community is the bene¬ 
ficiary community of KGUL-TV. The conclusion is inescapable that 
Galveston has lost its only television station to Houston. 

46. In its application KGUL-TV declared that it intended to devote 
5% of its telecast time to educational programs and 5% of such time to 
agricultural programs. During the full week the station was monitored, 
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not one educational program was telecast by KGUL-TV; not one agricul ¬ 
tural program was telecast by KGUL-TV. The Galveston County former 
whose Interests all but moved the studio out of Galveston in 1953 was 
KG UL-TV's forgotten man in 1954. 

47. Originally KGUL-TV proposed to the Commission that it intended 
to devote 10% of its telecast time to religious programs. In practice, how¬ 
ever, KGUL-TV does not come close to this figure. In the monitored week 
referred to, KGUL-TV devoted but 1. 5% to religious programs, of which 
only 1.1% was of local origin. Moreover, of the 64 non-commercial spot 
announcements broadcast during the week, not one was made on behalf of 

a church or church group. 

48. Remarkable also is KGUL-TV T s pews programming. Promising 
originally that it would telecast news programs 8.3% of the time, in the 
week monitored by protestant, news programs were telecast but 2.1% of 
the time, and 1. 2% of this was network news. Moreover, of the remaining 

. 9% of non-network newscasts, .8% were by the Houston Press, programmed 
from Houston and were slanted for the Houston audience. Galveston news 
for the week consisted of two five-minute programs, or 1/10 of 1% of the 
total. 

49. The weathercasts of KGUL-TV are concerned primarily with 
Houston weather, the majority of such information being from the Houston 
Weather Bureau. According to local meteorologists, Galveston tempera¬ 
tures sometimes vary as much as 20° from those of Houston in the winter 
season. Weather is of utmost importance to Galveston. Being a Gulf 
port, shipping and allied industries are an integral part of the City's econ¬ 
omy. It is important also to the large number of rice growers who live 

in the area immediately surrounding Galveston. Accurate weather informa¬ 
tion is essential to these industries and activities in their daily operations. 
The citizens of Galveston have the right to expect that a television station 
allocated to it should seek to supply correct weather data for its use. The 
fact that KGUL-TV has furnished Houston weather forecasts to its Galveston 
audience is further proof that Galveston has been slighted and is indicative 
of KGUL-TV's frantic attempts to become in fact a Houston station. (See 
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Exhibit 17.) 

50. In its original application Gulf solemnly vowed that it intended 
to devote 8. 3% of its entire telecast time to discussion programs. As be¬ 
fore indicated, however, KGUL-TV is peculiarly long on promises and 
short on performance. The week monitored by protestant discloses that 

145 KGUL-TV devoted but 1. 2% of its time to discussion programs, all 

of network origination. 

51. KGUL-TV’s proposal was to become "integrated with the civic, 
cultural and educational interests of the City of Galveston." It has neglected 
to a point approaching disregard Galveston's educational and agricultural 
needs; it has made little effort to utilize its facilities for a forum of public 
discussion; it has served Galveston a sparse diet of rehashed Houston news 
and weather reports, and it has parcelled out a bare minimum of time for 
the religious needs of the city. The box score of KGUL-TV as to promise 
and performance, for the 7 days monitored by Houston Consolidated, adds 
up as follows: 



Promise 

Performance 

Entertainment 

56.7% 

90.0% 

Religious 

10.0% 

1.5% 

Agricultural 

5.0% 

Zero 

Educational 

5.0% 

Zero 

News 

8.3% 

2.1% 

Discussion 

8.3% 

1.2% 

Talks 

6.7% 

5.2% 


52. KGUL-TV in its original application indicated that it intended 
to devote 33.4% of its telecast time to live programming. Of this amount 
11.6% was to be live commercial telecasts and 21.8% live sustaining tele¬ 
casts. Characteristically, however, KGUL-TV made no attempt to live 
up to this public service endeavor. During the week monitored by Protes¬ 
tant only 7.2% of the programs telecast by KGUL-TV were live programs 
(as against the 33.4% promised), 4.9% being live commercial and a mere 
2.3% live sustaining, none of which were in Class A hours. 
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53. In the programming of KGUL-TV, as Protestant has shown 
above, the station has callously disregarded the needs of Galveston, and 
with the opening of its Houston studio, Galveston can expect even less. 

146 The aforementioned article in the magazine "Houston" quoted the Presi¬ 
dent of KGUL-TV as declaring that with a Houston studio "the station will 
now be able to present many more local shows and better serve Houston 
advertisers, civic groups, and public service agencies. " This is not idle 
talk. The choice plum of the economic pudding is the Houston market. 
Galveston is and must remain a necessary embarrassment to KGUL-TV 
now so busily engaged in masquerading as a Houston facility. This mas¬ 
querade has, in fact, been a double one. In the presence of Houston ad¬ 
vertisers and listeners and of Madison Avenue, KGUL-TV says, in effect, 
"I am Houston”; in the presence of the Commission, KGUL-TV says. *T 
am only Galveston." 

(5) Significance of Programming Facts 

54. The Commission has heretofore considered a protest directed 
to programming for a city other than that for which the allocation of the 
facility was made. In the case of Versluis Radio and Television. Inc. , 9 
RH, 1123, the Commission had before it a protest of Music Broadcasting 
Company, which alleged that the Versluis proposal was in reality designed 
to serve Grand Rapids, a city with a population of 176. 515, rather than 
Muskegon, the city to which the channel was allocated, having a population 
of 48,429. In considering the programming of the proposed station, the 
Commission concluded that there was no evidence adduced in the record 
which would justify the conclusion that the station would be programmed 
as a Grand Rapids station rather than a Muskegon station. 

55. Such is not the case here, as will be demonstrated upon a 
hearing. Here there is history. In the Versluis case, the Commission 
was confronted with a speculative situation in that the station had not as 
yet been constructed and, consequently, no programming had been telecast. 
The Commission stated appropriately enough that it was confronted with 
the "mental attitude” of the applicant, having no more before it for consid¬ 
eration than the applicant’s proposed programs, a number of which were 
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147 "specifically intended to meet the interests of Muskegon as differentiated 
from Grand Rapids." Here we have a pattern made out now in the form of 
history. 

56. KGUL-TV has been in operation for more than eighteen months. 
In its original application for construction permit it made out a case for 
serving the needs of Galveston sufficiently convincing to justify the Com¬ 
mission's granting its application. These "pink cloud" representations 
have heretofore been set forth, and nothing will be gained by repeating 
them here. It has been clearly demonstrated above, however, that KGUL- 
TV in practice does not in fact program for the Galveston audience but for 
the vastly more remunerative Houston audience. There are no assump¬ 
tions before us here. The evidence is inescapable that KGUL-TV has 
done everything in its power, and with rather remarkable success, to 
become a Houston station, retaining only the barest minimum token ges¬ 
tures toward Galveston; that by bringing about this accomplished fact the 
fundamental spirit of the allocation plan has been callously thwarted. 
Moreover, KGUL-TV's tracks, so clearly made in the past, are the 
clearest indication of its committed course in the future. Superhuman 
efforts may now be expected, while this protest is pending, to disclose 
KGUL-TV's devotion and dedication to Galveston; but with the contractual 
commitment of KGUL-TV to bring CBS to Houston, KGUL-TV would no 
sooner secure the permits here involved than the completion of the move 
to Houston would follow. 

57. No one appreciates its switch of allegiance more than KGUL-TV 
itself, as was demonstrated by its purchase of a half-page ad in the Gal¬ 
veston News (see Exhibit 6) less than two weeks after Protestant wired 
the Commission, with copy to KGUL-TV, of its intention to file a 309(c) 
protest against the Commission's granting the KGUL-TV application for 
new transmitter site. This ad, after apologizing for its program failures 
due to certain technical difficulties, went on to promise a number of new 
programs specifically keyed to the Galveston audience. One wonders 

148 which was the more surprised—the newspaper, for a sudden rush of 

unexpected business, or the people of Galveston, who would now enjoy the 
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unusual spectacle of Galveston programs on what was intended to be a 
Galveston station. At or near the end of the summer season in Galveston, 
great beach coverage was promised. Truly, following this challenge, 
the prodigal had come home. 

(6) Advestising Over KGUL-TV 

58. Protestant alleges that the amount of advertising carried on 
KGUL-TV by local Galveston merchants is abnormally small, and that 
Houston merchants purchase the bulk of local advertising carried by the 
station. Commercial spot announcements over KGUL-TV duriig the week 
said station was monitored by Houston Consolidated showed that 23. 6% 
came from Houston advertisers and only 10% were placed by Galveston 
merchants. A comparison of the amount of Class A time (6 p. m. to 10 

p. m.) by Houston merchants and Galveston sponsors is even more signifi¬ 
cant. During said monitored week, 3 spots were bought by Galveston 
merchants, while Houston advertisers bought 30 such spots. Similarly, 
during Class A time, Galveston sponsors bought 55 minutes of time, while 
Houston merchants bought 4 hours and 5 minutes. 

59. Stated in percentages, Galveston merchants bought 2.8% of the 
total commercial spots during Class A time; for said monitored week, while 
28.3% of such spots were purchased by Houston advertisers, and upon in¬ 
formation and belief, Protestant avers that the balance of the advertisers 
were those who were primarily interested in covering the Houston market. 
A comparison of program time for such week during 6 p. m. to 10 p. m. 
shows 15.7% bought by Galveston accounts and 70% bought by Houston 
accounts. 

60. Protestant is informed and believes, and therefore alleges, that 
KGUL-TV has not sought extensive advertising from local Galveston mer¬ 
chants because to carry such advertising would, of necessity, identify the 
station with Galveston, a fact which KGUL-TV has played down. While 
Protestant is advised that a lower rate is offered to Galveston merchants 
than rates paid by Houston advertisers, the rate card of KGUL-TV, pub- 

149 lished in Standard Rate and Data from information furnished by the 

station, fails to show any such differential. Even so, it is unlikely that 


any agency or salesman, operating on a commission basis, would seek to 
replace a Houston, regional or national account with a lower-paying Gal¬ 
veston advertiser. Galveston merchants have not felt justified in seeking 
to attract Houston buyers, and since the station beams its programming to 
a Houston audience, this is a further fact which discourages the local 
Galveston advertiser from placing his business with KGUL-TV. KGUL-TV, 
as a station assigned to Galveston under the Table of Assignments, should 
be an outlet for local advertisers with a receiving area tailored to fit their 
Galveston advertising needs. In this respect KGUL-TV has failed both its 
local Galveston audience and Galveston merchants. As Houston advertisers, 
and advertisers seeking to cover the Houston market, make more and more 
demands upon the station for greater affinity with the area which KGUL-TV 
seeks to serve, the station will increasingly and inevitably identify it¬ 
self with the culture and affairs of Houston at the expense of the people 
of Galveston. Protestant alleges that Galveston is being slighted in such a 
manner that a grant to KGUL-TV of the subject application would actually 
evade the purposes of the Commission’s Rules and Regulations. 

(7) Concrete Results 

61. Protestant deals here not in mere speculation or baseless ap¬ 
prehension; Protestant points to the proof of the pudding in two concrete 
results which should leave no doubt in any reasonable mind as to KGUL-TV’s 
move from Galveston to Houston in the teeth of the allocation: 

(a) The Demise of KNUZ-TV . KNUZ-TV, Houston’s only UHF sta¬ 
tion to begin telecasting, has been driven off the air by the intrusion of 
KGUL-TV into the Houston market. Ninety thousand UHF converters, 

150 bought by Houstonians at a cost of nearly a million and a half dollars, are 
unused since KNUZ-TV ceased broadcasting. (See Exhibit 18, affidavit 
of Max H. Jacobs, president of KNUZ-TV). 

(b) CBS Comes to Houston Through KGUL-TV . The identification 
of KGUL-TV with Houston, all at Galveston’s expense, together with 
KGUL-TV’s announced plan to complete the move with its new transmitter 
site nearer to Houston than to Galveston and the other elements of the 
move herein shown, has resulted in the decision by Columbia Broadcasting 
System to content itself with the KGUL-TV affiliation as its basic affiliate 
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in Houston. As early as Feburary, 1954, KGUL-TV announced through 
Standard Rate and Data that it was ’’Considered by CBS-TV Television 
Network as their outlet in the Houston market. ” (Vol. 36 #2, Feb. 9, 

1954). Based thereon, CBS denied to Protestant its affiliation. 

B. CONSTRUCTION OF STUDIOS IN HOUSTON 
IS IN VIOLATION OF SECTION 319 OF THE 

ACT 

62. As heretofore alleged, KGUL-TV announced in June, 1953, 

its plans to develop a Houston studio, stating that same was already on the 
planning boards; in January, 1954, as alleged above, the location of the 
Houston studio in the Prudential Building was announced. On or about 
June 15, KGUL-TV began making use of said space in the Prudential 
Building in Houston, Texas, and had completed the construction of the 
studio facility so as to make it usable, and used said studio as a part of 
the television station, in July of 1954, and thereafter. All this action in 
reference to the Houston portion of the KGUL-TV station, i. e., the Hous¬ 
ton studio, was taken without Commission approval In response to ques¬ 
tion 16, Section V-C, page 3, of Form 301 (BPCT-1875) regarding "Other 
studios proposed” KGUL-TV stated: ’’Prudential Building. Holcombe 
Blvd. and So Main, Houston, Texas (This studio is under construction 
and will be placed in use July 15, 1954). ” It does not appear that any 
other application or notice of this studio was made to the Commission 
prior to the filing of said BPCT-1875. In an amendment to BPCT-1875, 
filed on or about August 12, 1954, in response to the same question, KGUL- 
151 TV stated: ’’Prudential Building, Holcombe Blvd. and So Main, 

Houston, Texas. ” 

63. The application above referred to (BPCT-1875, as amended) 

was granted by the Commission on September 1, 1954, and application (BLCT- 
189) for license was granted to KGUL-TV on September 15, 1954. Houston 
Consolidated avers that KGUL-TV constructed and placed in operation its 
studio in the Prudential Building in Houston, Texas, without a permit, in 
violation of Section 319 of the Communications Act of 1934. as amended. 
Section 319(a) provides as follows: 
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**No license shall be issued under the authority of this Act for the 
operation of any station the construction of which is begun or is con¬ 
tinued after this Act takes effect unless a permit for its construction 
has been granted by the Commission upon written application there¬ 
for. The Commission may grant such permit if public convenience, 
interest, or necessity will be served by the construction of the sta¬ 
tion. This application shall set forth such facts as the Commis¬ 
sion by regulation may prescribe as to citizenship, character, and 
the financial, technical, and otherability of the applicant to con¬ 
struct and operate the station, the ownership and location of the 
proposed station and of the station or stations with which it is pro¬ 
posed to communicate, the frequencies desired to be used, the hours 
of the day or other periods of time during which it is proposed to be 
used, the date upon which the station is expected to be completed and 
in operation, and such other information as the Commission may 
require . Such application shall be signed by the applicant under 
oath or affirmation." (Underscoring supplied). 

64. The form prescribed by the Commission for making applica¬ 
tion for such construction permit is Form 301. Page 1 of Section V-C 
of said Form 301 provides that the applicant shall state the "Purpose of 
authorization applied for, M and lists ten separate categories (A through J) 
to be checked by such applicant to indicate the type and purpose of con¬ 
struction authorization requested. Category T T T provides for "Other changes 
(specify)"; Category "J" for "Change studio location. " Further, the appli¬ 
cant is instructed to complete paragraph 2 and other appropriate paragraphs 
if "Other changes" in category "I" is checked, while only paragraphs 2 
and 16 need be completed if "J" is indicated. Paragraph 2 is not pertinent 
to this discussion, but calls for information relating to facilities requested, 
i.e., frequency, channel number, etc. However, other paragraphs con- 
152 tained in said Section V-C of Form 301 plainly indicate that the Com ¬ 
mission intended that prior approval be obtained for studio construction; 
e.g., paragraph 10 asks: f Will the studios, cameras, microphones and 
other equipment proposed for transmission of programs be designed for 
compliance with the Commissions Rules?", to which applicant is required 




to respond ,f Yes" or "No." 
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In paragraph 16 of Section V-C of said Form 301, applicant is re¬ 
quired to show proposed location of main studio and M Other studios pro¬ 
posed. " 

65. It is apparent from the foregoing provisions of Section 319, 
together with the information which the Commission requires applicants 

to furnish in answer to pertinent questions of Form 301, that prior approval 
by the Commission is necessary before construction of a studio may be 
commenced. A studio is an integral and necessary part of any television 
station, containing such items as cameras, microphones, coaxial cable, 
monitors, and like technical equipment. The studio equipment can only be 
operated by highly trained and experienced personnel, and the transmission 
of signals from the studio to transmitter and hence to the general public 
is a necessary adjunct of every television station licensed by this Com¬ 
mission. 

66. The Commission should be apprised that its first actual notice 
of the Houston studios of KGUL-TV (believed and alleged by Protestant to 
be in fact and in plan the principal studios) was contained in the applica¬ 
tion (BPCT-1875) of KGUL-TV requesting a change of transmitter site 
and increase in power. The mention of the Houston studios at this time was 
somewhat belated, since, as stated in the notice, the studio was at that 
time actually under construction and to be placed in use on July 15, 1954, 
long prior to the time the Commission could act on said BPCT-1875. 
KGUL-TV formally announced the opening of its studio in the Prudential 
building on August 3, 1954. Even if it is considered that the application 
BPCT-1875 is a request for authority for the construction of Houston 
studio, nevertheless, approval was not granted by this Commission 

until September 1, 1954. There can be no doubt then that the construction 
153 on the aforesaid studio was commenced and, in fact, in operation 

prior to the time this Commission acted upon said BPCT-1875. 

C. KGUL-TV’s TRANSMITTER LOCATION 
(BPCT-1875) VIOLATES SECTION 3. 685 
OF THE COMMISSION'S RULES AND 
REGULATIONS 
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67. As has been heretofore shown In paragraphs 8 through 15 and 
set out graphically in Exhibit 1, KGUL-TV now proposes to move its 
transmitter site twenty-seven miles away from Galveston, the city Channel 
11 was allocated to serve. The same Exhibit 1 discloses that while a bare 
compliance with one requirement of Rule 3.685 is contemplated as to Gal¬ 
veston, i. e., range of signal intensity 84-87 dbu, the signal intensity planned 
for Houston is much greater, ranging from 85 dbu to 97 dbu. This results 
from the site’s being much closer to Houston. 

68. If the Commission’s philosophy should be that so long as a 
telecaster can erect a tower high enough to meet this portion of the rule, 
Subsection (a), relating to signal intensity alone , and that the distance from 
the principal community, the programming, the advertising and the public 
service responsibilities to ’’the principal community to be served” are all 
immaterial, then KGUL-TV might be technically within the letter of that 
subsection of the rule. Indeed, if such were the attitude of the Commission, 
KGUL-TV could move its transmitter site north of Houston, and by erecting 
a tower of sufficient height, could lay down a technically adequate signal 
over Galveston, for in the flat alluvial plain along the Texas Gulf Coast, 

no vagaries of terrain enter into the engineering problems. 

The Commission, however, has wisely not stopped with Sub-section 
(a) of the rule, prescribing minimum signal intensity for the ’’ principal 
community to be served . ” Other elements are set out in Subsection (b), 
and when the obvious spirit and meaning of both of said subsections are 
154 borne in mind, it is clear that the Commission intended the bene¬ 

ficiary of the signal as well as the substance of the material telecast to 
be ’’ the principal community to be served . ” 

Continuing its delineation of the permissible considerations in antenna 
location in Subsection (b) of the rule, the Commission allows a necessary 
discretion in location^ so long as one cardinal objective is the real guide; 
namely, service. Service to whom? To ’ ’the principal community to be 
served . ” This meaning is inescapable. 

The antenna, the rule continues, ’’should be located at the most cen¬ 
tral point at the highest elevation available. ” ”Most central point” in 
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reference to what? The answer is obvious. In reference to "the princi¬ 
pal community to be served. ” What else could it mean? Some other city 
to which another channel has been assigned? Not unless the Commission 
would by its own rules encourage confusion instead of order in the alloca¬ 
tion pattern. 

Subsection (b) of the rule continues, "To provide the best degree 
of service to an area," etc. What area is by ne cessary implication of 
the plain language referred to? The principal community to be served. 
What other area could the Commission have meant? 

Again in the next sentence in Subsection (b) of the rule the further 
guide is furnished that the antenna location should provide a line of sight; 
to where? The "principal community to be served ." There is no obstruc 
tion now between KGUL-TV’s antenna and Galveston. Likewise, numer¬ 
ous other sites are available (as KG UL-TV’s numerous abandoned sites 
should show — see Exhibit 1) to serve this principal community without 
obstruction by terrain or buildings. 

69. By axiomatic rules of construction of statutes and regulations, 
the language of Subsections (a) and (b) of the Rule 3. 685 means that 
reasonable leeway is permitted in locating a transmitter, so long as the 
telecaster’s objective is service to " the principal community to be 
served ." 

155 Protestant avers that every action upon the part of KGUL-TV since 

it received its construction permit has been, from the standpoint of 
engineering (as well as otherwise), (a) consistent with signal service to 
Houston as "the principal community to be served. " and (b) inconsistent 
with signal service to Galveston as "the principal community to be 
served. ’’ 

70. In the promulgation of Section 3. 685 regarding location of 
television transmitter sites, it was apparently not contemplated that said 
Rule could ever be "used" to effect a change in the Commission’s Table 
of Assignments, and it is well known that engineering considerations 
prompted the adoption of said rule. This is borne out by the statement 
in the Commission’s opinion in the Music case (Music Broadcasting 
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Company , 9 RR 353) that "Flexibility in the selection of transmitter 
sites was essential to accommodate the vagaries of terrain difference... ” 
Flexibility is one thing—flexibility wthin the framework of the obligation 
to the beneficiary community; but flexibility unlimited could not have 
been intended without running afoul of the Table of Assignments. Here 
there is no "rugged terrain" in the area which requires the transmitter 
site to be located 27 miles from Galveston in the direction of Houston. 

It is perfectly clear that the motivation behind KGUL-TV’s proposals to 
re-locate its transmitter site has been economic and not engineering. 

71. In the Versluis case ( Versluis Radio and Television, Inc ., 9 
RR 1123), the Commission recognized that a situation might arise 
"which would indicate the unsuitability of a site despite compliance with 
the mandatory requirements of the Rules...," and that where a problem 
was created by the efforts of an applicant to provide a signal of greater 
intensity over a city other than the one to which the channel was assigned, 
such matters would be considered upon a case-to-case basis. Substan¬ 
tially the same view had been expressed in Music Broadcasting Company, 
supra. 

156 72. As shown in Protestant T s Exhibit 1, there are five different 

proposals on file with the Commission concerning transmitter site loca¬ 
tions for KGUL-TV and ’'between the first and last proposals.. .there is 
a 26 dbu difference in the minimum field strength over Houston, and a 
23 dbu difference in the field intensity over the nearest edge of Houston, 
as compared to only 2 dbu change in these field strengths over Galveston. " 
(Underscoring supplied). 

73. Nor can it be contended that KGUL-TV T s actions herein com¬ 
plained of would bring to Houston an additional signal in an area which is 
inadequately served. Actually the reverse is true. On June 25, 1954, 
KNUZ Television Company, licensee of KNUZ-TV, operating on UHF 
Channel 39 in Houston, was forced out of business by unfair competitive 
situation created by the invasion of KGUL-TV in the Houston market. 

This UHF station, operated by experienced radio and advertising men 
in Houston, was compelled to close its doors in the face of KGUL-TV’s 
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Houston coverage, actual and threatened. Thus, the actions of KGUL- 
TV, instead of bringing a new service to areas in need thereof, were a 
contributing factor to the loss to Houston of the television service of 
Houston’s only UHF station. (Exhibit No. 18). 

m 

THE ACTIVITIES OF KGUL-TV ARE 
IN FLAGRANT VIOLATION OF THE 
COMMISSION’S RULES PROMULGATED 
PURSUANT TO LAW _ 

74. The gist of Houston Consolidated*s complaint is that Channel 
11, allocated to Galveston, has been reallocated by KGUL-TV to Houston. 

In the short period of eighteen months* operation. KGUL-TV has flouted 
the Commission’s Table of Assignments and now ooldly proposes to ob¬ 
tain Commission sanction of its action. 

75. If the initial application of KGUL-TV had specified a trans¬ 
mitter site 27 miles from Galveston, the principal city to which Channel 
11 was assigned, and much nearer to Houston than to Galveston and had 
disclosed a performance program such as its actual performance has 
been, it would have been clear from the outset that the applicant intended 
to be a Houston station, and the Commission would have been warranted in 

157 designating the application for hearing to determine whether or not 

a change in the Table of Assignments was being effected. KGUL-TV. 
through the devious method of beginning near Galveston and committing 
itself to serve Galveston, then seeking to move itself to Houston by degrees, 
has tried to do by indirection that which could not have been done directly. 

76. In compliance with the mandate of Section 307(b) of the Com¬ 
munications Act of 1934, as amended, the Commission was engaged in 
extensive rulemaking proceedings over a period of several years before 
the adoption of the plan for the assignment and distribution of television 
channels to the various states and communities throughout the United 
States. In the Sixth Report and Order in Docket No 8736 (FCC 52-294). 


56 


paragraph 63, et seq., the Commission found that each community should 
be provided with at least one local television station and where possible 
two such stations. A Table of Assignments was solemnly adopted and pub¬ 
licly promulgated. Television stations were assigned and licensed solely 
on a community basis, and the Commission has refused to amend the 
Table of Assignments so as to assign stations to particular areas. (See 
Mount Mitchell Broadcasters, 8 RR 709). The Commission has held that 
transmission as well as reception was contemplated by Section 307(b), 
and for this reason only one principal city was to be served by such station. 
(See Utica Observer-Dispatch, Inc ., 3 RR 256). In the recent case of 
Versluis Radio and Television, Inc ., supra, the Commission reiterated 
this principal in the following language: 

M The concept of service as used in the context of this 
opinion means the presence not only of reception but of trans¬ 
mission facilities. Expressed another way it means that the 
principal community must receive a signal of required inten¬ 
sity and must also have an outlet of local expression. Both of 
these elements were contemplated by the television rules a s 
shown in the requirement for a minimum signal and for the 
location of the main studio." (Emphasis supplied). 

"... the critical matter is whether Muskegon is being 
slighted in such a way that the grant to Versluis would actually 
evade the purposes of the rules." 

Thus the M purposes of the rules " — not the bare letter alone — should 
be considered. 

158 77. By its every action, since the ’Galveston" permit was ob¬ 

tained, KGUL-TV has shown that its primary target has been Houston, 
not Galveston. In the two communities involved it is ludicrous and 
laughable to refer to Galveston as "the principal city being served" 
by KGUL-TV. The "purposes of the rules" are flouted. 


"The voice is Jacob’s voice, but the hands are the hands of Esau." 
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ISSUES 

78. The issues raised by the foregoing facts, matters, and things 
upon which the application of Gulf Television Company for construction 
permit should be designated for hearing, are as follows: 

1. To determine whether, under the facts and circum¬ 
stances a grant of the application of Gulf Television Company 
(BPCT-1375) would be consistent with the provisions of 
Section 3.607 of the Commission's Rules, with the re¬ 
quirements of Section 307(b) of the Communications Act. 
and with the principles and purposes of the Commission's 
Sixth Report and Order. 

2. To determine whether the proposed location of 
KGUL-TV's transmitter and antenna system (BPCT-1875) 
is in violation of Section 3. 685 of the Commission's Rules 
and Regulations. 

3. To determine whether the programs offered by 
Gulf Television Company meet the needs of the people in 
Galveston, the principal community to be served, and 
whether such programs are consistent with the repre¬ 
sentations heretofore made to the Commission by Gulf 
Television Company. 

4. To determine whether Gulf Television Company 
has made station identification announcements in violation 
of Section 3.652 of the Commission's Rules. 

5. To determine whether Gulf Television Company 
has violated Section 3.613 of the Commission's Rules by 
the establishment of studio and offices in the Prudential 
Building, Houston, Texas. 

6. To determine whether Gulf Television Company 
commenced construction of a part of its station; namely, 
its Houston studio, without prior approval of the Com¬ 
mission, in violation of Section 319 of the Communications 
Act. 
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7. To determine whether full disclosure was made to 
the Commission, or whether any misrepresentations were 
made to the Commission, with respect to the intentions and 
plans of Gulf Television Company to establish and operate 

a television station to serve the needs and interests of 
Galveston. 

8. To determine whether in the light of the evidence 
adduced on the foregoing issues, the public interest, con¬ 
venience and necessity require that the grant of the appli¬ 
cation for construction permit of Gulf Television Company 
be vacated and set aside. 


WHEREFORE, THE PREMISES CONSIDERED, Houston Consoli¬ 
dated Television Company prays that the Commission grant the relief 


set forth in paragraph 1 of this Protest and Petition for Other Relief. 

Respectfully submitted, 

HOUSTON CONSOLIDATED TELEVISION 
COMPANY 


By /s/ Harold E. Mott 

Welch, Mott & Morgan 
710 14th Street, N. W. 
Washington, D. C 

September 28, 1954 

/s/ W. Ervin James 


OF COUNSEL: 

Dow, Lohnes & Albertson 
Munsey Building 
Washington, D.C. 

VERIFICATION 

JOHN T. JONES, JR., being duly sworn, deposes and says that 
he is the President of Houston Consolidated Television Company, 
Houston, Texas, that he has read the foregoing Protest and Petition 
for Other Relief and that the facts therein are true to his own knowledge 
except for such facts as are based upon information and belief; and 
as to such facts he verily believes them to be true. 


161 


59 

/s/ John T. Jones Jr. _ 

President 

Houston Consolidated Television Company 
SUBSCRIBED AND SWORN TO before me this 28th day of September, 

1954. 


/s/ B, J. Mitchell _ 

Notary Public in and for Harris County, 
Texas 


[CERTIFICATE OF SERVICE] 


EXHIBIT 1 

ENGINEERING STATEMENT ON BEHALF 
OF HOUSTON CONSOLIDATED TELEVISION 
COMPANY IN OPPOSITION TO APPLICATION 
OF KGUL-TV, FILE NO. BPCT-1875 
AUGUST 1954 

This engineering statement is prepared on behalf of Houston Con¬ 
solidated Television Company in Houston, Texas, permittee of television 
station KTLJ in support of an opposition to the application of Gulf Broad¬ 
casting Company (KGUL-TV), Galveston, Texas (File Number BPCT- 
1875) for changes in transmitter site and effective radiated power. 

Attached hereto are maps showing the Grade A and Grade B 
coverage contours of KGUL-TV in relation to the cities and to the 
Standard Metropolitan areas of Houston and Galveston for various modes 
of operation proposed by KGUL-TV including those now or once auth¬ 
orized by the F. C. C. These operations are as follows: 

1. The initial application from site at geographic coordinates: 

North Latitude: 29 degrees 22 minutes 10.4 seconds 

West Longitude: 94 degrees 59 minutes 37.4 seconds 

for operation with an effective radiated power of 58. 5 KW and an ef¬ 
fective antenna height of 547 feet was granted December 14, 1952. 
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2. An application was filed on December 18, 1952, for operation 
from a site at geographic coordinates: 

North Latitude: 29 degrees 26 minutes 25 seconds 

West Longitude: 95 degrees 04 minutes 03 seconds 

162 with an effective radiated power of 238 KW and an effective antenna 
height of 513 feet. 

3. The current authorization for operation from site at geographic 
coordinates: 

North Latitude: 29 degrees 23 minutes 38 seconds 

West Longitude: 95 degrees 08 minutes 15 seconds 

with an effective radiated power of 235 KW and an effective antenna 
height of 550 feet was granted by the F. C. C. on January 28, 1953. 
KGUL-TV is now operating from this site. 

4. An application was filed on June 28, 1953, for site at geo¬ 
graphical coordinates: 

North Latitude: 29 degrees 28 minutes 10 seconds 

West Longitude: 95 degrees 18 minutes 08 seconds 

for operation with an effective radiated power with 261 KW and an ef¬ 
fective antenna height of 1176 feet. The Washington Airspace Sub¬ 
committee in an action dated July 27, 1954, recommended disapproval 
of this site. 

5. An amended application was filed August 12, 1954, for opera¬ 
tion from site at geographical coordinates: 

North Latitude: 29 degrees 27 minutes 57 seconds 

West Longitude: 95 degrees 13 minutes 24 seconds 

for an effective radiated power of 261 KW and an effective antenna height 
of 1185 feet. 

163 The sites and contours for the various operations indicated above 
are marked by the same paragraph number on the attached maps. 

The following table shows the minimum field strength in dbu that 
will be provided over Houston and Galveston and the field strength in 
dbu at the nearest edge of these cities for the above types of operation. 
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FIELD STRENGTH - DBU 

HOUSTON GALVESTON 


Operation 

Minimum 

Nearest Edge 

Minimum* 

Nearest Edge 

1 

59 

74 

82 

89 

2 

70 

84 

81 

87 

3 

71 

82 

80 

83 

4 

86 

97 

81 

85 

5 

85 

97 

84 

87 


* From F. C. C. Files. 


The successive changes in the operation of KGUL-TV as depicted 
on the attached maps from the first authorization, dated December 14, 
1952, to its present operation and to its current application now pending, 
shows a progressive change in site farther away from Galveston and 
closer to Houston. As indicated in the above table, this has resulted 
in substantial increase in field intensity over the city of Houston without 
a corresponding large change in field intensity over the city of Galves¬ 
ton. For example, between the first and last proposals of KGUL-TV 
there is a 26 dbu difference in the minimum field strength over Houston, 

and a 23 dbu difference in the field intensity over the nearest 
edge of Houston, as compared to only 2 dbu change in these field strengths 
over Galveston. Also, the most recent application compared to the 
present operation and earlier proposals shows a higher minimum field 
intensity over the city of Houston than over Galveston, and a higher 
field intensity over the nearest edge of Houston than over the nearest 
city limit of Galveston. 

The affiant states that he is a graduate electrical engineer regis¬ 
tered in the District of Columbia regularly in the employ of George C. 
Davis, Consulting Radio Engineer for Houston Consolidated Television 
Company; that the above engineering statement was prepared by him 
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or under his supervision and direction; and that his qualifications are 
a matter of record before the Federal Communications Commission. 

/s/ Julius Cohen _ 

Registration Number 1118 

Subscribed and sworn to before me this 10th day of September, 1954. 

/s/ Patricia G. Mac Lane 

Notary Public 

My Commission Expires 
2-1-59 
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167 EXHIBIT 2 
STATE OF TEXAS 

COUNTY OF HARRIS 

Before me, the undersigned authority, on this the 24th day of 
September, A. D. 1954, personally appeared R. W. Askanase, known 
to me to be the person whose name is subscribed hereto, and stated 
the following facts under oath: 

I am and have long been a resident of Houston, Texas. I am 
President of Columbia Dry Goods Company, a retail merchandising 
establishment located in the City of Houston and owned by residents 
of Houston. Columbia Dry Goods Company has been in business in 
Houston for more than fifty (50) years and has for a long time been 
a substantial advertiser through the various established advertising 
media in Houston, including newspapers, radio and direct mail. 

Since television became an important advertising medium, my 
associates and I have given serious consideration to the use of tele- 
v ision as a means of advertising Columbia Dry Goods Company in 
Houston and environs, a trade area which is, and has long been, the 
source of our business. However, the fact has been that with only 
one commercial VHF channel operating in Houston, it has been dif¬ 
ficult to get suitable and desirable time for the telecasting of our ad¬ 
vertising material. This one Houston station has been KPRC-TV 
operating on Channel 2. It was our plan and intention to devote not 
less than Twenty-five Thousand Dollars ($25, 000) of our advertising 
budget this coming winter and spring to the purchase of television 

168 time on a Houston television station provided such time became 
available. 

When we in Columbia Dry Goods Company learned of the con¬ 
solidation of the several Houston applicants for Channel 13 allocated 
to Houston by the Communications Commission and that the consoli¬ 
dated company would probably go on the air sometime before the end 
of this year (1954) we concluded to buy time on that station at the most 
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suitable hour available to bring our advertising message to the people 
of Houston and adjacent trading area. This was despite the fact that 
this new broadcaster over Channel 13 would be a new station and 
without previous television broadcasting history. 

However, I and my associates have seen the announcements and 
have learned of the plans of KGUL-TV to erect a broadcasting tower 
near Houston with a height of more than twelve hundred (1200) feet, 
being several hundred feet higher than the KPRC-TV tower which 
broadcasts on Channel 2 (the Houston Post station) and higher than the 
proposed tower of Channel 13. We have read the announcements made 
early this year of the opening of studios by KGUL-TV in the Prudential 
Building, located in Houston, and of the plans of that station to serve 
the people of Houston with a television signal which will completely 
blanket the area. We have seen the intensive promotional efforts of 
KGUL-TV in the form of billboards and newspaper advertising and the 
announcements of the intention of that station to serve Houston, and we 
have been assured by KGUL-TV representatives that they are in 
a position to give us complete Houston television coverage. I have ex¬ 
plained to these representatives, particularly a Mr. Atkinson in the 
past few days, that our interest is solely in Houston and environs. His 
answer is that Galveston is incidental to their operation; that the real 
and important coverage of KGUL-TV is Houston, which with KGUL-TV's 
new tower will be completely blanketed. 

Under these circumstances and if such plans as KGUL has an¬ 
nounced are carried out, Columbia Dry Goods Company will not buy 
the time that it contemplated on Channel 13. We will, instead, have to 
take a completely new look at our advertising plans and the media to be 
used in carrying them out. 

/s/ R. W. Askanase _ 

SUBSCRIBED AND SWORN TO by R. W. Askanase before me, the 
undersigned authority, on this 24th day of September, 1954, to certify 
which witness my hand and seal of office. 

/s/ Esther Ritmann _ 

Notary Public in and for Harris 
_County, Texas 
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EXHIBIT 3 
STATE OF TEXAS ) 

COUNTY OF HARRIS ) 

Before me, the undersigned authority, personally appeared Carl 
B. Frazer, President of the Houston Transit Company of Houston, Texas, 
who, being first duly sworn, deposes and says: 

I am President of the Houston Transit Company and a resident of 
the City of Houston. As President of the Houston Transit Company, one 
of my duties is the preparation of an advertising budget and to make the 
determination as to where money allocated for such purpose will be spent 
to obtain the best possible results. We are considering the expenditure 
of considerable sums in the late fall and winter months in a campaign to 
make the people of Houston more conscious of the service offered by our 
Company. 

I have discussed with solicitors of Houston Consolidated Television 
Company the matter of advertising on Channel 13 when that station begins 
operation this fall. Since Channel 13 will be a Houston station, I had given 
them to understand that our Company would place some television advertis¬ 
ing with them. In fact, I had informed the Channel 13 group that they 
could count on us as one of their advertisers, although no formal contract 
was signed for a specific allotment of television time. In the meantime, 
events have transpired which completely changed the picture and I am 
making this statement to Houston Consolidated Television Company as to 
why I do not consider it advisable to place our television advertising with 
them at this time. 

On or about the first of this month, we received word that KGUL-TV 
had been given authority to construct a higher tower some seven miles 
closer to Houston than their present tower. According to newspaper 
accounts, quoting Mr. Taft, the Manager of KGUL-TV, the new tower will 
be twice as high as the San Jacinto Monument and will be the highest 
structure in the southwest. 

It is my understanding that after its completion, KGUL-TV will be 
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able to cover Houston and its suburbs with a much improved signal in 
addition to the coverage which it presently gives to Galveston and certain 
areas between Galveston and Houston. In view of these facts, I do not 
consider that it will be to our advantage to place our television advertising 
on Channel 13. 

We would normally prefer to do business with a local Houston tele¬ 
vision station, however, under the circumstances, it does not appear 
advantageous to our Company. 

/s/ Carl B. Frazer, President 
Houston Transit Company 

[Notarial acknowledgment] 


171 EXHIBIT 4 

SIMPSON-GILLMAN PONTIAC COMPANY 
Houston 2, Texas 

September 23, 1954 

Mr. John T. Jones, Jr., 

President, 

Houston Consolidated Television Co., 

Houston Chronicle Publishing Co., 

Houston, Texas. 

Dear Mr. Jones: 

As you know, we had planned to move our Sunday television program 
to your station when it begins to televise. Some factors have entered into 
the situation which prompts us to advise you that we are rescinding this 
commitment. 

Our decision, based on what our advertising dollar will buy, must 
in our opinion be between the two established stations, KGUL-TV and 
KPRC-TV, with the probability that we will use KGUL-TV because of the 
greater coverage it will have in its new tower establishment. 
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We regret very much to have to give you this advise, but we feel 
that we must first look to our own interests. 

Yours very truly, 

SIMPSON-GILLMAN PONTIAC CO. 

/s/ F. J. Gill man 
General Manager 


CBS TELEVISION 
New York 20, N.Y.. 

Herbert V. Akerberg 
Vice President in Charge of 
Station Relations 


June 22, 1954 


Dear John: 

We have just examined a comprehensive study of the television 
situation in the Houston-Galveston area. 

This study was performed by our Research and Engineering Divi¬ 
sions, and clearly demonstrates that the Columbia Television Network 
would enjoy no substantial benefits in making a switch from a present 
television affiliate, KGUL-TV, to your proposed new television station. 

The purpose of this letter is to advise you that we will continue our 
affiliation with our present affiliate, and that you and your associates 
can plan accordingly, as far as network programming is concerned. 

Sincerely, 

[Signature illegible] 

Mr. John T. Jones, President 
The Houston Chronicle 
Houston, Texas. 
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Television ]Vews From Channel! 11 
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WeVe mighty sorry that due to unforeseen technical difficul¬ 
ties, our remote telecast of the ceremonies in connection with 
the new illumination of Broadway had to be delayed until ten 
fifteen last Saturday night. As previously announced, we had 
planned to bring to our viewers complete coverage of this 
important event at seven o'clock, but last minute equipment 
limitations forced us to delay the broadcast until fater. 

Engineering conditions surrounding the Broadway broadcast 
were quite different from those Encountered during the Splash 
Day program and the Cerebral Palsy Telethon and pointed up 
the necessity of additional micro-wave equipment to transmit 
the picture from the scene back to the studios at 45th street 
and Video Lane. 


As a result, we are making the necessary additional equipment 
available this week as we are determined to provide the best 
possible Television .Service to our City and County. 


The perfection of our completely mobile remote equipment 
and our capability to transmit pictures from any point on the 


Island away from our studios is important to us and we hope, 
to you as well. For the Broadway broadcast was the first of 
a weekly series of such "Remote Telecast" which have been 
scheduled for this fall. 


The series will be continued this week with a half 
gram from Stewart Beach on Saturday afternoon emceed by 
Bob Savage. Subsequent weekly programs will originate from 
other points of interest along the beachfront or elsewhere in 
Galveston. Their main purpose being to acquaint the vast 
Television audience of the Gulf Coast with the many out¬ 
standing features of Galveston, as a vacation, holiday and re¬ 
sort area during the important and very beautiful Fall Season. 


We have high hopes for this new Fall Series of local pro¬ 
grams. They represent important features to be added to an 
already excellent schedule of network and other local features. 
We believe they will be of interest to thousands of potential 
visitors to the Island, welcome in the homes of local teleview¬ 
ers and of lasting benefit and enjoyment to the whole com¬ 
munity. This finally is television's greatest service and we hope 
that you and your family enjoy it. 


KGUL—TV 
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175 EXHIBIT 8 

STATE OF TEXAS ) 

GALVESTON COUNTY ) 

BEFORE ME, the undersigned authority, personally appeared Roy 
Clough, of Galveston, Texas, who, being first duly sworn deposes and 
says: 

I have been a resident of Galveston since 1902 and have owned and 
operated Radio station KLUF and KLUF-FM in Galveston for many years. 

From time to time since KGUL-TV went on the air, I have watched 
the programs of the station. In my opinion, there has been a constant de¬ 
cline in local programming since the station began operation. At the 
present time, KGUL-TV gives very little attention to the City of Galveston, 
and more and more emphasis is given to the fact that it is located close to 
the City of Houston. The station identifies itself as the "Galveston - 
Houston Area" station. I don’t know the exact representations which 
KGUL-TV made to the FCC about local programming and service to public 
agencies and civic institutions. From my own knowledge of the workings 
of the FCC and its Rules and Regulations, any applicant for a radio or 
television station must represent that it will serve the public interest in 
the community where the station will be located, and set forth with parti¬ 
cularity the manner in which it will accomplish this end. In my opinion, 
KGUL-TV has done little for the public interest in Galveston. 

KGUL-TV caters to Houston and carries mostly Houston, regional 
and national advertising. The rates on KGUL-TV seem to be too high for 
Galveston advertisers and, as a consequence, very little time is pur¬ 
chased on KGUL-TV by local Galveston merchants. 

I have not seen any ads on Galveston billboards regarding KGUL- 
TV or "Channel Eleven", and no ads have appeared on local Galveston 
buses advertising KGUL-TV. 

There has been practically no local religious programming on 
KGUL-TV. No services have been telecast from the various churches of 
the City on a rotation basis, and I have no recollection of any programming 
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concerning education or agriculture. 

About two weeks ago, KGUL-TV began to program some additional 
local newscasts. For a long period of time, about the only newscasts 
carried on the station were sponsored by the Houston Press and were con¬ 
cerned mostly with national and Houston events. 

Paul E. Taft, President and Manager of KGUL-TV, told me last 
year that his present studios in Galveston were to be temporary, and that 
his permanent studios would be located in the new Jack Tar Courts. The 
Jack Tar Courts have now been finished for some time, but the studios 
of KGUL-TV in Galveston are still in the same place. Mr. Taft admitted 
that the building presently occupied is not adequate for studios, but no 
steps have been taken to remedy the situation, unless it is felt that the 
opening of offices and studios in Houston takes care of it. 

/s/ George Roy Clough 
[Notarial acknowledgment] 
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PAt'L TAFT SAM COOK DIGGES WILLIAM B LODGE 

WELCOMES TOP CBS VISITORS TO KGIL-LAND—Mr. IVt. pre>:dent and 
general manager of KGl'L-TV. is mighty proud to greet his two execuf!\e friend* 
from CBS Television Network in New York. They say they've heard *o many 
fine thing* aoput KGUL they wanted to fly in to Municipal Air:>'r* * pa> their 
respect* to CBS-TV's great Housfon-area affiliate . Mr. Digges .$ genera man¬ 
ager Of CHS spot S4l* and Mr. Loot* 1 f enginatring vic*-pre*ideni oi CBS. Air. 
Lodge will go on to CBS Telavition City in Lot AAfalaa. T1iat‘s whara the CBK 
"cotor*’ gtixtto* art betted. 
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Cumulotivo Total* 
Gr*at«r Houston 
KGUL-TV Primary 
KGUl-TV Secondary 


KGUL-TV GIVES GREATER COVERAGE IN 
THE GREAT GULF COAST MARKET. 

"Someone will enter Houston on July 3rd to 
become the millionth resident. It's with pride 
that we mark this day, for these million people 
make up a major part of the 1,760,000 persons 
living in KGUl-TV's coverage area. The rich 
Gulf Coast market is not just Houston but the 
entire area ... best covered ... most econom¬ 
ically by KGUL-TV, the CBS basic affiliate for 
the Gulf Coast. 

So remember the million — Plus! 


LOOK AT THE FACTS 


Population 

1 , 000.000 

1,310,200 

1.740,100 


Pood Solos 
202.642,000 
363,764.000 
474,640,000 


Auto Solos 
263.296.000 
340.465.000 
442,737,000 


Drug Solos 
35.947,000 
46,363,000 
59,641.000 


Sourco: Solos Monagoatont 1954 and Houston Chatnbor of Commorco 




CBS 


The Southwestern TV Station with the Most 
Consistent Growth 

Represented Nationally by CBS Television Spot Sales 
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184 EXHIBIT 17 

STATE OF TEXAS ) 

COTTNTV OF GALVESTON ) 

JAMES ROBERT BRAY having been by me first duly sworn on oath 
deposes and says: 

My name is James Robert Bray, and I am a resident of Galveston 
County, Texas, and I am thirty years of age. 

From the very beginning of KGUL-TV, station president Paul Taft 
and other officials have planned it to be predominantly a Houston, rather 
than Galveston, station. In irtid-March, 1953, just a few days before 
KGUL went on the ait, Mr. Taft told me his station would not be a Gal¬ 
veston station principally keyed to needs of Galveston businessmen or the 
following of Galveston TV audiences. 

Mr. Taft indicated that his stations operation would be principally 
aimed at the Houston market. He cited figures showing his facility would 
be keyed to a $1, 000, 000, 000 market serving 1,000, 000 Texans; an ex¬ 
panding market of 301, 500 families who built 67, 500 new homes in less 
than five years. In view of the fact that Galveston's population is 70, 000 
and residential housing construction has been negligible, his reference to 
the expanding market could only mean Houston and its suburbs. 

Very few Galveston merchants advertise on KGUL, so few that 
viewers seldom see a Galveston firm mentioned. I would estimate that 
90 percent, or more, of the stations advertising is from Houston mer¬ 
chants. There have been only a few Galveston originated programs, 
principally aimed at the Galveston audience. Despite their Galveston 
location, KGUL newscasters, for a time, were giving Houston weather 
forecasts including the day's minimum and maximum temperatures. This 
brought protests from Galveston viewers since there often is a 10-degree 
difference in the maximum temperature on Galveston Island and in Houston, 
a thing which attracts many visitors to Galveston during the summer 
months. 

185 EXECUTED this the 15th day of September, 1954. 

/s/ James Robert Bray 


[Notarial Certificate] 
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186 EXHIBIT 18 

STATE OF TEXAS ) 

COUNTY OF HARRIS ) 

Before me, the undersigned authority, personally appeared Max 
H. Jacobs, President of KNUZ Television Company of Houston, Texas, 
who, being duly sworn, deposes and says: 

My name is Max H. Jacobs, and I am a resident of Houston, Texas. 

I am President of KNUZ Television Company, permittee of Channel 39 
for the operation of a UHF commercial television station in the City of 
Houston, our construction permit having been granted by the Federal 
Communications Commission on January 8, 1953. Because of difficulties 
in obtaining equipment, KNUZ-TV did not begin operating until the latter 
part of October, 1953. 

Before going on the air and continuously thereafter, KNUZ-TV 
sought affiliation with the networks. National Broadcasting Company was 
firmly under contract with KPRC-TV, operating on Channel 2 in Houston, 
and CBS outlet for the Houston area was KGUL-TV, assigned to Galveston 
on Channel 11. While KGUL-TV was not a Houston station, it had been 
allowed to place its transmitter at a point where its signal invaded the 
Houston market. KNUZ-TV concentrated its efforts for a network affilia¬ 
tion with American Broadcasting Company and Dumont. Not only was 
KNUZ-TV unable to obtain such an affiliation, but at no time was the 
station able to obtain any significant amount of network programming. 

187 Despite our efforts to obtain network programming, KNUZ-TV 
began operations with eight full hours of telecasting, divided approximately 
equally between films and live programming, and this schedule was 
maintained virtually throughout the entire eight months of KNUZ-TV’s 
period of operation. iOur mobile unit was used an average of four to five 
tim€Bweekly in remote telecasts, ranging from amateur baseball, back- 
stage in a legitimate theater to the officers’ wardroom of a British man- 
of-war in the Houston Ship Channel. KNUZ-TV carried on a vigorous and 
expensive promotional campaign to advertise its programs and to boost 
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conversions. The number of set conversions increased from 30, 000 in 
October, 1953, to approximately 90,000 at the end of June, 1954, and 
although the station's rates were such as to offer an advertiser an excel¬ 
lent buy, it was still virtually impossible to obtain national advertising. 

It became painfully apparent that the great bulk of national advertising 
is firmly tied in with network programming, agencies and advertisers 
purchasing only adjacencies to high-rated network shows. 

KNUZ-TV was not only in competition with KGUL-TV for national 
advertising, but for local Houston advertising as well. 

As far as competition was concerned, both locally and on the 
national level, the presence of KGUL-TV in the Houston market had the 
same effect upon KNUZ-TV as if KGUL-TV were a Houston Station. 

If its primary coverage had been confined to Galveston, as the allocation 
188 of Channel 11 to Galveston had originally indicated, there is no 

doubt in my mind that KNUZ-TV would have been able to operate success¬ 
fully on its ultra-high frequency channel. It would have been possible 
to obtain network programming needed to build an audience, and this, in 
turn would have assured sufficient national and local advertising to make 
the KNUZ operation a financial success. 

KNUZ-TV went on the air in late October, 1953, and operated at a 
heavy loss for a period of eight months. The invasion by KGUL-TV of 
Houston was one of the chief factors in KNUZ-TV being compelled to 
cease broadcasting. 

/s/ Max H. Jacobs, President 

KNUZ Television Company 

Subscribed and sworn to before me this 27th day of September, 

1954. 

[ Notarial certificate and seal] 
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[Received October 20, 1954, FCC] 

200 OPPOSITION TO "PROTEST AND PETITION FOR OTHER 

_ RELIEF" _ 

Gulf Television Company, licensee and permittee of Station KGUL- 
TV (Channel 11), Galveston, Texas, opposes the "Protest and Petition 
for Other Relief" filed September 29, 1954 by Houston Consolidated Tele¬ 
vision Company, permittee of Station KTRK-TV (Channel 13), Houston, 
Texas, for the reasons set forth below. 

I 

Houston Consolidated lacks standing to attack the above - 
styled grants of construction permit and license under 
Sections 309(c) and 405 of the Communications Act of 
1934, as amended. 

1. Houston Consolidated claims standing on the ground of 
"economic injury" to protest the Commissions action of September 1, 
1954, granting KGUL-TV a construction permit to change transmitter 
sites and increase tower height (among other things), under Section 
309(c) and Section 405 of the Communications Act, and to request re¬ 
consideration of the Commissions action of September 15, 1954, grant¬ 
ing KGUL-TV a license to cover its present operation, under Section 
405 of the Act. Station KGUL-TV has been on the air since March 22, 
1953; Houston Consolidated, which has been assigned the call letters 
KTRK-TV, has not yet constructed the station for which it holds a con¬ 
struction permit. 

2. Houston Consolidated’s claim to "economic injury" is unique 
in the Commission’s history: It complains that it has been unable to 
deprive KGUL-TV of its past and present affiliation with the Columbia 
Broadcasting System and to acquire the affiliation for itself. Affiliation 
with CBS is claimed as Houston Consolidated’s "right of selection" and 
"privilege"; this "right" and "privilege" is based on the idea that Houston 
is larger than Galveston, therefore Houston is more important than 
Galveston to networks and network advertisers, therefore a Houston 
station, and not a Galveston station which includes Houston in its service 
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area, is entitled to the network of its choice, 

3. But Houston Consolidated would not be content merely with a 
CBS affiliation! Its allegations of "economic injury" include the claim 
that the Commission has improperly deprived Houston Consolidated of its 
right to broadcast a "variety of programs from the remaining three 
national networks [Station KPRC, Houston, is an NBC affiliate], viz., 
ABC, Columbia Broadcasting System, and DuMont. " (Petition, p. 7). 
Here, Houston Consolidated evidently espouses the idea that a Houston 
Station is entitled not only to a network of its choice as against a Galves¬ 
ton Station, but to as many networks as it wishes. 

4. Houston Consolidated has shown no legal basis for its assertion 
of a right or privilege to deprive Station KGUL-TV of its CBS affiliation 
or to acquire affiliations with any networks;, and there is none. Since 
Houston Consolidated has no right, the Commissions actions complained 
of could have done no wrong. Further, it should be noted from Exhibit 5 
of the petition of Houston Consolidated that CBS Television refused to 
affiliate with Houston Consolidated by letter dated June 22, 1954, which 
is two-and-a-half months and three months prior to the actions of the 
Commission complained of. 

5. Houston Consolidated claims standing for its 309(c) protest 
against KGUL-TV 9 s new construction permit on "economic injury" which 
would result from "invasion of the Houston market by a Galveston station 
* * *. ” This contention is disposed of by the holding of the Commission 

202 in its Memorandum Opinion and Order in the case of Spartan Radio ¬ 

casting Comp a ny (WSPA-TV ) (BMPCT-2042), dated June 4, 1954 (10 RR 
587). As shown by Exhibit 1 attached hereto, KGUL-TV presenfly in¬ 
cludes the City of Houston within its Grade A coverage, and KGUL-TV’s 
77 DBU contour cuts through the City. The fact that KGUL-TV*s new 
construction will provide increased signal strength to Houston does not 
mean that there will be any further injury (Ibid., at par. 11). 

6. One further basis is claimed by Houston Consolidated for its 
allegation of "economic injury": two affidavits and one letter, attached 
to the petition, of three Houston businessmen which allegedly show that 


persons "who would have been customers of Houston Consolidated, have 
been lost to Houston Consolidated as a direct result of the action of the 
Commission in granting KGUL-TV’s application on September 1, 1954 
* * *." (Petition, p. 5). The affidavits and letter must be disregarded 
by the Commission as completely lacldng in bona fides and credibility for 
the reasons set forth below. 

A. Letter of Simps on-Gillman Pontiac Co . (Petitioners Exhibit 4) 
to John T. Jones, Jr., President of Houston Consolidated, dated September 
23, 1954. The letter states that the Company "had planned to move" its 
Sunday television program (from KPRC-TV, Houston) to the new Houston 
Consolidated station, but now that KGUL-TV will have greater coverage 
(than formerly) the Company will have to use either KPRC-TV or KGUL- 
TV, "with the probability that we will use KGUL-TV. " There was and is 
no probability that Simps on-Gillman would use Station KGUL-TV since no 
one from that Company has ever discussed the use of the facilities of 
KGUL-TV with any representative of the Station. Furthermore, it is 
clear that the letter is confused and makes no sense since it states that 

the Company might continue its Sunday television program on Station 
KPRC-TV rather than move to the Houston Consolidated station because 
KGUL-TV will have improved its coverage. Above all, Houston Consoli- 
203 dated has concealed from the Commission the extremely important 

fact that Mr. C. P. Simpson, who is the "Simpson" of the Simpson- 
Gillman Pontiac Company, is a stockholder in Houston Consolidated. 

(The letter is signed by Mr. Gillman, of course.) 

B. Affidavit of Carl B. Frazer, President of Houston Transit 
Company (Petitioner^ Exhibit 3), dated September 14, 1954. Mr. Frazer 
states that the Houston Transit Company is "considering the expenditure 

of considerable sums in the late fall and winter months in a campaign to 
make the people of Houston more conscious of the service offered by" his 
Company. (Emphasis supplied.) He further states that he had given 
Houston Consolidated to understand that the transit company would place 
some television advertising with them; but that he has advised Houston 
Consolidated that he does not "consider it advisable to place our television 
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advertising with them at this time” because KGUL-TV will construct a 
higher tower closer to Houston than their present tower and because the 
tower will be twice as high as the San Jacinto Monument. This affidavit 
is clearly incompetent and irrelevant: (1) Mr. Frazer wants to adver¬ 
tise solely to the people of Houston (because his Company operates only 
in Houston); (2) the Houston Consolidated television station will serve the 
City of Houston with a stronger signal than that authorized for Station 
KGUL-TV (Exhibit 1; Petition, Exhibit 1); (3) Mr. Frazer's conclusion, 
therefore, to abandon his plans for the use of Channel 13 is either inadver¬ 
tently nonsense or nefariously self-serving. In view of the fact that Mr. 
Dillon Anderson, a stockholder of Houston Consolidated, is a Director 
of the Houston Transit Company, we are inclined to believe that Mr. 
Frazer's affidavit was intended to be helpful to his friends rather than 
accurate. In any event, the affidavit is pointless and does not support 
any contention of the petitioner. Of course, Mr. Frazer has never dis¬ 
cussed with any representative of KGUL-TV the possibility of using the 
facilities of that station. 

204 C. Affidavit of R. W, Askanase (Petitioner's Exhibit 2), dated 

September 24, 1954. Mr. Askanase states that the dry goods company 
of which he is President has had difficulty in getting suitable and desir¬ 
able time for the telecasting of his company's advertising material be¬ 
cause there has been only one commercial VHF channel operating in 
Houston -- KPRC-TV. He states that his company had planned to devote 
$25, 000 to the purchase of television time on a Houston station in the 
winter of 1954 and the spring of 1955; that they had decided to buy time 
on Channel 13; but that they had decided not to use Channel 13 but "will, 
instead, have to take a completely new look at our advertising plans and the 
media to be used in carrying them out” because he has been informed by 
representatives of KGUL-TV that they are in a position to give complete 
Houston television coverage. Mr. Askanase, like Mr. Frazer, also states 
that his interest is solely in Houston "and environs. " Again, the affidavit 
is a complete non-sequitur . If Mr. Askanase is interested solely in 
Houston and environs, as he states in his affidavit, none of the Commis- 
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s ion's actions with respect to Station KGUL-TV could possibly have any 
effect upon the television service which can be rendered on Channel 13. 

As shown in the attached engineering data in Exhibit 1, and Exhibit 1 of 
the petition, the Houston Consolidated station on Channel 13 will provide 
a stronger signal to Houston and environs than will Station KGUL-TV. 

Two other facts make it quite clear that Mr. Askanase's affidavit 
was not given or filed in good faith but is merely a clumsy, contrived 
statement. (1) Mr. Aaron Farfeld, who is a stockholder in Houston 
Consolidated, is a partner of Mr. Askanase (Exhibit 2). (2) It is quite 
clear from the attached affidavit of Mr. Atkinson of Station KGUL-TV 
that Mr. Askanase T s research into the service available from KGUL-TV 
was not carried on in good faith in the ordinary course of business, but 
was purely for the purpose of a fancied Tt entrapment M so that Mr. Askanase 
205 might give the affidavit which has been filed in this proceeding 

(Exhibit 4). 

7. It follows from all the facts pertinent to Houston Consolidated f s 
claim of "economic injury" that Houston Consolidated has failed to show 
standing under Sections 309(c) and 405 of the Communications Act to 
attack the construction permit granted to KGUL-TV on September 1, 1954 
and the license granted to KGUL-TV on September 15, 1954. Further¬ 
more, Houston Consolidated Lacks standing to request the further relief 

set forth in its petition: (a) Issuance of an order to show cause for revocation 
of license, or (b) issuance of a cease and desist order. The provisions 
of Section 312 (revocations and cease and desist orders) of the Communica¬ 
tions Act do not create rights in third parties. Consequently, the re¬ 
quests of Houston Consolidated for institution of revocation proceedings 
or issuance of cease and desist orders should be summarily denied or 
dismissed. 

8. The entire claim of Houston Consolidated to "economic injury" 
in this matter should be disregarded by the Commission in view of the 
conclusively damaging admission against interest of the General Manager 
of Houston Consolidated set forth below. The Houston Chronicle published 
on September 23, 1954 the following statement of Mr. William J. Walbridge, 
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General Manager of Houston Consolidated: 

"From the standpoint of business, there is ample 
room for three television stations in the Houston area . . . 
and from the standpoint of the listening public, there is 
a great need for three channels. " (See Exhibit 3.) 

At the time of the statement, there were two commercial television 
stations in operation which served the Houston area: KPRC-TV and 
KGUL-TV. Clearly, Houston Consolidated has been unable to show with 
particularity the claimed "economic injury" because there will be no 
economic injury caused by the Commission's actions of September 1 and 
September 15, 1954. 

n 

Assuming, arguendo, that protestant has standing. 

KGUL-TV demurs to the "Protest and Petition for 

Other Relief." 

9. The "Protest and Petition for Other Relief’ filed by Houston 
Consolidated is replete with half-truths, improperly manufactured ex¬ 
hibits, unwarranted assumptions and conclusions, incompetent opinions, 
incredible statements, and erroneous statements of law Nevertheless, 
if the truth of all facts w ith the exceptions noted in paragraph 10 below be 
assumed, arguendo , the Commission must deny the pleading of Houston 
Consolidated on the merits. See Memorandum Opinion and Order, 

Spartan Radiocasting Company (WSPA-TV) (June 4. 1954). 10 RR 587; 
Decision, Petersburg Television Corporation (October 1, 1954), FCC 
54-1247; Decision. Versluis Radio and Television. Inc. (July 6. 1954). 

9 RR 1123; and Decision, WJR, The Goodwill Station. Inc. (May 14, 1954). 
9 RR 231. 

10. The Commission must except from its consideration of the 
pleading of Houston Consolidated the allegations with respect to Station 
identification announcements of KGUL-TV (Protest, par. 39) on the 
ground of sham and irresponsible pleading; the allegations with respect 
to the Galveston studios (Protest, par. 21. et seq.) on the ground of 
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grossly irresponsible pleading constructively calculated to deceive the 
Commission; and the allegations with respect to the programming of 
KGUL-TV (Protest, par. 45 et seq.) on the ground of improper pleading 
impossible of reply. 

A. Houston Consolidated must deliberately have distorted the facts 
with respect to Station KGUL-TV’s station identification announcements. 

It alleges (see par. 39 and Exhibit 16 of Protest) that KGUL-TV has 
identified itself by means of a card containing only the words ”KGUL-TV. ” 
This particular identification is not a card but a sound-on-film identifica¬ 
tion which complies with the Commission’s Rules. There are three se¬ 
quences in the film, all of which are depicted by actual photographs in 

the attached Exhibit 5. In the first, a seagull circles about a large letter 
207 ”K"; in the second, the seagull is replaced by the letters ”GUL” 

and ’TV”; in the third, ’’Channel Eleven” and ’’Galveston” appear below 
the Station’s call letters. Houston Consolidated has deceptively selected a 
photograph of the second sequence only, which does not include the word 
’’Galveston. ” Two other photographs in Exhibit 16 of the Protest which do 
not include the word ’’Galveston” are not station identification cards, as 
alleged by Houston Consolidated, but are promotional announcement 
cards. Further, KGUL-TV does at times accompany a visual identifica¬ 
tion announcement in accordance with the Rules along with the oral 
announcement, ’This is KGUL-TV, CBS Television for the Galveston- 
Houston area, ” which is correct. KGUL-TV’s station identification 
announcements have always conformed to the Commission’s Rules. 

B. In describing KGUL-TV’s Galveston studio, Houston Consoli¬ 
dated has fabricated an erroneous and misleading photograph as its 
Exhibit 7 by prejudicial cropping of the photograph. In addition, a 
camera angle was selected which distorts the appearance of the studio. 
Exhibit 6 attached hereto depicts the studio properly. Houston Consoli¬ 
dated further alleges that the main studio of KGUL-TV includes a total 
of only 900 square feet whereas it actually contains 5,405 square feet. 

Any observer would know the figure 900 square feet to be incorrect. 

Exhibit 2 attached hereto gives more detailed facts on the studio size 
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and arrangement. 

C. Houston Consolidated's allegations with respect to KGUL-TV's 
programming are based upon a monitoring of an undisclosed week's 
programs. KGUL-TV is unable to respond to the allegations because the 
said week has not been identified by the protestant. 

m 

Corrections of incorrect and misleading allegations 

11. While the pleading of Houston Consolidated should be denied 
for the reasons set forth in Parts I and n above, KGUL-TV is impelled to 
set the record straight with respect to the many inaccurate and mislead¬ 
ing allegations contained in the protest. All of the allegations contained 
in Houston Consolidated's pleading may be summarized under the follow¬ 
ing charges made against KGUL-TV by the protestant: 

A. The construction permit granted September 1. 1954 is inconsis¬ 
tent with Rule 3. 607 — which requires grants of television stations to 

be made in accordance with the assignments of the "allocation plan"; the 
grant is inconsistent with Section 307(b) of the Communications Act; and 
the grant is inconsistent with the "principles and purposes of the Com¬ 
mission’s Sixth Report and Order. " 

B. The location of the transmitter and antenna system of KGUL- 
TV pursuant to the construction permit of September 1, 1954 violates 
Rule 3. 685, which states the requirements for locating transmitters and 
antennas. 

C. Station KGUL-TV has made station identification announcements 
in its past operation in violation of Rule 3. 652, which prescribes the 
form of television station identification announcements. 

D. KGUL-TV has violated Rule 3. 613 governing main studio loca¬ 
tion by establishing studio and offices in Houston. 

E. KGUL-TV has violated Section 319 of the Communications Act 
by constructing a studio in Houston without prior Commission approval. 

F. KGUL-TV has wrongfully led the Commission to believe it 
would operate a television station to serve the needs and interests of 
Galveston while it really intended and has operated a Houston station. 
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G. KGUL-TV f s programs do not meet the needs of the people 
of Galveston, contrary to the representations heretofore made to the 
209 Commission by the Station. 

The allegations are discussed below, severally. 

12. The construction permit granted September 1, 1954 is con¬ 
sistent with Rule 3. 607, Section 307(b) of the Communications Act, and 
the principles and purposes of the Sixth Report and Order. The City of 
Galveston, to which Channel 11 is assigned, is a coastal city. Con¬ 
sequently, KGUL-TV has consistently sought to move its transmitter 
site inland so that more of its television signal would fall on land 
rather than in the Gulf of Mexico. The present operation of KGUL-TV 
covers 108% more land area within the Grade A contour than was pro¬ 
posed to be covered under the original construction permit; the present 
operation covers 58% more land within the Grade B contour than was 
proposed to be covered under the original construction permit (Ex¬ 
hibit 1). Under the construction permit of September 1, 1954, KGUL-TV 
will serve 294% more land area within its Grade A contour than was 
proposed to be covered under the original construction permit; the 
Station will cover 169% more land area within its Grade B contour than 
was proposed to be covered under the original construction permit 
(Exhibit 1). Such increase in efficiency is surely consistent with the 
policy of the Act and the Commission. 

13. In addition, KGUL-TV considers it to be its duty to serve 
its entire coverage area, and not merely the City of Galveston, as 
proposed for it by Houston Consolidated. The Grade A coverage 
area includes the City of Houston which contains a population of 

596, 163 as compared with the population of Galveston which is 66, 568 
(Exhibit 1). The changes of location of the transmitter site of KGUL- 
TV in the direction of Houston have and will enable the Station to serve 
better the important community of Houston (Exhibit 1). The changes 
of transmitter site and the increase in tower height and power, have 
been in conformity with the Rules of the Commission and in conformity 
with the principles and purposes expressed by the Commission in its 
Sixth Report and Order (See Par. 143 et seq. ). 
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14. In securing approval for increased antenna height from the 
Regional Airspace Subcommittee at Fort Worth, Texas, the President 
of Gulf Television Company represented that a site closer to Houston 
was required in order to serve the Houston area better. The President 
of Gulf Television Company has never represented that any Rule of the 
Commission required that KGUL-TV serve Houston better than it 
already does (Exhibit 2). Representatives of the Commission have 
been present at all Airspace Subcommittee meetings and have indicated 
their agreement with the sentiments expressed by GulTs President 
(Exhibit 2). 

15. The following facts demonstrate conclusively that the Galveston 

studio of KGUL-TV is the Station's main studio, whereas the Houston 

studio is an auxiliary studio: 

COMPARISON OF KGUL-TV INSTALLATIONS, 

PROGRAM ORIGINATIONS, AND PERSONNEL 
FROM GALVESTON AND HOUSTON STUDIOS 
AS OF OCTOBER 6, 1954 



GALVESTON 

HOUSTON 

Total Area 

5,405 sq. ft. 

4, 598 sq. ft. 

Live Cameras 

2 - Studio Type 

2 - Field Type 


Permanently 

Removable & 


! Installed 

Portable 

Film Cameras 

2 

1 (for slides 



only) 

Film Projectors 

2 

None 

Network Interconnection 

Yes 

No 

Micro Wave Relay Equipment 

2 - Permanently 

1 - Field Type 


Installed 

Removable & 


i 

Portable 

Audio Control Equipment 

Console Perman- 

Remote type 


i ently Installed 

amplifier- 



Removable & 



Portable 


96 



GALVESTON 

HOUSTON 

Test Equipment 

Complete 

Bare minimum 

Film Processing Equipment 

Yes w complete 

No 

Art Facilities 

Yes 

No 

Program Personnel 

18 

2 

Weekly Program Origina¬ 
tions (week ending 
October 6, 1954) 

78 

10 


(6 programs per week originate partially from both Studios) 

Weekly Program Time 

Originating from 28 hrs. 07 mins. 3 hrs. 13 mins, 

(week ending October 6, 1954) 

Station Announcement 

Orginations 537 None 

(week ending October 6, 1954) 

211 16. Exhibit 6 demonstrates pictorially the general suitability of 

KGUL-TV's main studios in Galveston, and is in extreme contrast 
to Exhibit 7 of Houston Consolidated, which is a shamefully con¬ 
trived photograph to the prejudice of KGUL-TV. The studio has a ceiling 
height of 12 feet, which has been found in practice to be completely 
satisfactory for good television program production (Exhibit 2). There 
is also attached hereto, as Exhibit 7, a reproduction of a page from 
Sponsor Magazine of June 15, 1953, referred to in the protestant's 
pleading, which shows the contents of the article accurately and demon¬ 
strates the unfair use made of it by the protestant. 

17. Houston Consolidated attached to its pleading an affidavit 
of one Roy Clough, which states among other things (the other things are 
incompetent) that Paul E. Taft, President and Manager of KGUL-TV, 
told him that his present studio building in Galveston is not adequate 
for studios. Mr. Clough 1 s statement is not true and is maliciously 
motivated, as are the other statements in his affidavit. Since KGUL-TV 
first began operation, Mr. Clough has gone out of his way to hamper 
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and impede the operation of KGUL-TV (Exhibit 2). It was necessary 
for counsel for Gulf Television Company to warn Mr. Clough in writing 
that they would be compelled to file suit for libel and slander against 
him and his broadcasting company if he or his company continued to 
spread untrue rumors about KGUL-TV. A copy of the letter is attached 
hereto as Exhibit 8. Certainly it is clear that Mr. Clough's affidavit 
is so colored by passion and prejudice as to be incompetent and in¬ 
credible. 

18. Houston Consolidated's pleading contains also an affidavit 
of James Robert Bray (Protest, Exhibit 17), which states that Mr. 

Taft told him KGUL-TV "would not be a Galveston station principally 
keyed to needs of Galveston businessmen or the following of Galveston 
TV audiences"; and that Mr. Taft "indicated" KGUL-TV's operation 
"would be principally aimed at the Houston market." These statements 
are untrue (Exhibit 2). Mr. Bray's entire affidavit is unwarrantedly 

prejudicial to KGUL-TV; clearly Mr. Bray is affected by the 
fact — not disclosed by Houston Consolidated — that he is an employee 
of The Houston Chronicle , which has a substantial interest in Houston 
Consolidated and the same President (John T. Jones). The Houston 
Chronicle also frequently refers to the future Channel 13 station as 
"The Chronicle's television affiliate" (Exhibit 2). 

19. As stated in Exhibit 2, there have been three substantial 
additions to KGUL-TV's main studios in Galveston since March 1953 
to accommodate a new film department, reception room, and larger 
quarters for the program department. The last of the additions was 
completed in July 1954. 

20. KGUL-TV maintains one full-time salesman in its Galveston 
offices to service Galveston County accounts. Galveston County has 

a population of 127,400 and an annual buying income of $219,248.000. 

In Houston, KGUL-TV maintains four salesmen for the servicing of 
accounts in Harris County, which has a population of 972, 500 and an 
a nnual buying income of $1,856,423,000. The assignment of several 
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more salesmen to the Houston office would not be disproportionate. 

21. KGUL-TV does most of its promotional work and advertising 
in Houston rather than in Galveston because Houston is larger and has 
a greater commercial potential than Galveston. On the other hand, 
KGUL-TV does its best to encourage the use of its facilities by Galveston 
businessmen: the advertising rates for regular Galveston County business¬ 
men are one-half the regular $600 national and Houston rate for the 

Station (See Exhibit 9). The salesman permanently located in the 
main studio offices in Galveston devotes his full time to servicing 
and soliciting accounts in Galveston. No advertiser in Galveston or 
Galveston County has ever been refused time. 

22. Mr. Taft, President and General Manager of KGUL-TV, owns 
residences in Bayview, Galveston County, and Houston. Mr. Taft regu- 

213 largly votes in Galveston County and not in Houston. 

23. The location of the transmitter and antenna system of KGUL-TV 
complies with the provisions of Rule 3.685 . Under this Rule, KGUL-TV 
is required to place a signal of 77 dbu or more in Galveston, which it 
does (Exhibit 1). The Commissions opinion in Spartan Radiocasting 
Company (l oc. cit. supra) is definitive (see par. 13 of opinion) and 
establishes clearly the compliance of KGUL-TV with Rule 3. 685. 

24. Station KGUL-TV's identification announcements have always 
been in conformity with Rule 3. 652 . (This point has been discussed in 
Part n, above.) Under Rule 3. 652, a television station is required to 
announce its call letters and location at sign-on and sign-off, and on 
the hour during operation. The announcement at sign-on and sign-off 
must be both oral and visual; other announcements may be oral or visual. 
KGUL-TV has never varied from the requirements of the Rule. 

25. KGUL-TV has not violated Rule 3. 613 because it has not 
constructed a main studio in Houston . 

KGUL-TV has not violated Section 319 of the Communications Act 
by constructing an auxiliary studio in Houston without prior Commission 
approval. Contrary to the contention of Houston Consolidated, the 
Houston studio is not a main studio but an auxiliary studio (par 15, above). 
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There is no requirement of the Rules of the Commission or of the Com¬ 
munications Act for prior approval of construction of auxiliary studios. 

26. KGUL-TV has not failed to serve the needs and interests of 
Galveston, as represented to the Commission, by operating as a 
Houston Station. There are attached hereto, as Exhibit 10, resolu¬ 
tions of appreciation and approval of KGUL-TV's operation by the 
Galveston Board of Commissioners, the Galveston Independent School 
District, the United Fund of Galveston, Inc., and the Gaiveston Chamber 
of Commerce. There are also attached hereto, as Exhibit 11, letters 

to KGUL-TV of thanks and commendation from Galveston public service 

organizations and from Galveston merchants. Exhibits 12. 13. 
and 14 are letters of thanks and appreciation from Houston public service 
organizations, from public service organizations m various other cities, 
and a letter from a businessman in Galveston County. These letters 
indicate that unbiased persons m Galveston. Houston, and other parts 
of the coverage area of KGUL-TV know the Station to be operating in 
the public interest. The letters from Galveston and Galveston County 
residents conclusively defeat the contention of Houston Consolidated 
that KGUL-TV has been slighting the Galveston area in order to be¬ 
come a "Houston station." 

27. KGUL-TV ? s programs do meet the needs of the people of 
Galveston and are consistent with the representations heretofore made 
to the Commission. There have been two significant developments 
with respect to programming since KGUL-TV filed its application in 
1952: (1) Weekly broadcasting hours have increased from a planned 
30 hours to approximately 115 hours; and (2) The Station has become 

a network affiliate. KGUL-TV believes that both of these c h a ng es have 
resulted in better service to the public. 

There is attached hereto, as Exhibit 15, a quantitative analysis 
of the public service programming of KGUL-TV for the six-month 
period ending October 5, 1954. The Exhibit includes full descriptions 
of the programs, the times when they are broadcast, the individuals 
and groups which have participated in the programs, the sources of 


the programs, and other information which helps to appraise the 
Stations performance. It is clear from the Exhibit that KGUL-TV 
has met the needs of the people of Galveston in good measure. 

CONCLUSION 

28. It is virtually impossible to escape the conclusion that 
Houston Consolidated is protesting the subject Commission actions 
because it has lost out in its attempt to secure an affiliation with the 
Columbia Broadcasting System and to some extent, perhaps, because 

the Houston Chronicle-KTRH-Jones interest was unsuccessful 
in its attempt to purchase KGUL-TV (Exhibit 2). (Mr. Jones is the 
President of Houston Conslidated.) Houston Consolidated seems to 
regard the success of KGUL-TV as a species of lese majesty directed 
against the divine right of Houston stations to acquire as many and 
whatever network affiliations they may desire. 

29. The bitterness of Houston Consolidated has led it to mis¬ 
represent facts with photographs and prejudicial statements of persons 
subject to the control of Houston Consolidated or intimately associated 
with it (but without disclosure to the Commission), to make frivolous 
allegations, and to engage — directly or indirectly — in conduct which 
raises serious question concerning the character qualifications of the 
protestant to be a broadcast licensee or a party before the Commission. 
A number of these things have been described above; several others 
deserve mention. Houston Consolidated has caused advertising agencies 
in Houston to be requested to write national advertisers and CBS Tele¬ 
vision Network and make derogatory remarks about KGUL-TV (Exhibit 
2). Advertisers in Galveston have been asked to sign derogatory state¬ 
ments concerning KGUL-TV (Ibid.). An employee of a Houston law firm 
in which a stockholder in Houston Consolidated is a partner visited 

the KGUL-TV auxiliary studio in Houston under an assumed name in 
an obvious attempt to gain competitive information surreptitiously 
(Ibid.). On the frivolous side, Houston Consolidated charges that 
KGUL-TV frequently advertises its channel number (11) without 
using the word "Galveston” in order to conceal its Galveston affiliation; 
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at the same time (see attached photograph Exhibit 16, and Exhibit 2), 
the protestant is itself advertising Channel 13 without further infor¬ 
mation. In the same vein, the protestant complains that KGUL-TV 
should locate its transmitter close to Galveston while KTRK-TV will 
have a transmitter located some fifteen miles from Houston (Exhibit 
1 ). 

216 30. Under all the circumstances, the Commission would be 

justified in dismissing the pleading of Houston Consolidated on grounds 
of abuse of process. In any event, however, the pleading must be dis¬ 
missed or denied for the reasons stated in Parts I and n, above. 

WHEREFORE, Gulf Television Company (KGUL-TV) requests 
that the Commission deny or dismiss the "Protest and Petition for 
Other Relief" filed by Houston Consolidated Television Company. 

Respectfully submitted. 

GULF TELEVISION COMPANY 
B y /s/ Arthur W. Scharfeld 

Is/ Theodore Baron _ 

SCHARFELD, JONES L BARON 
Its Attorneys 

752 National Press Building 
Washington 4, D.C. 

October 19, 1954 
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MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Doerfer not participating. 

1. The Commission has before it for consideration (1) a "Protest 
and Petition for Other Relief" filed on September 29. 1954. pursuant 
to Sections 309(c) and 405 of the Communications Act of 1934, as 
amended, by Houston Consolidated Television Company (Houston Con¬ 
solidated), permittee of television broadcast station KTRK-TV, Channel 
13, Houston Texas, directed against the Commission’s grants without 
hearing on September 1 and 15, 1954, respectively, of the above-entitled 
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applications of Gulf Television Company (Gulf), licensee of television 
broadcast station KGUL-TV, Channel 11, Galveston, Texas, and re¬ 
questing rehearing or reconsideration of such actions; and (2) an 
"Opposition" to such protest and petition filed by Gulf on October 19, 
1954.^ A reply to the opposition was filed by Houston Consolidated 
on October 26, 1954. 

2. On November 19, 1952, the Commission granted without 
hearing the application (BPCT-1108) of Gulf for a permit to construct 
a new television broadcast station on Channel 11 assigned to Galveston, 
Texas. This construction permit authorized Gulf to operate with ef¬ 
fective radiated power of 59 kw visual, 30 kw aural, and a height of 
550 feet above average terrain from a transmitter location 12 miles 
from Galveston and about 40 miles from Houston, but a modification 

of the above construction permit was subsequently granted on January 
28, 1953 to authorize Gulf to operate with effective radiated power of 
235 kw visual, 125 aural and a height of 550 above average terrain from 

a transmitter location approximately 21 miles from Galveston 
and 31 miles from Houston. Gulf was granted special temporary 
authority to operate from this location on March 18, 1953. It filed 
the above-entitled license application on March 26, 1954 and commenced 
operation under program test authority on that date. Gulf is currently 
operating from this site under such license authority which was granted 
without hearing on September 15, 1954. 

3. On June 28, 1954, Gulf filed the subject application (BPCT- 
1875) for modification of its outstanding construction permit to locate 
its transmitter at a point 31 miles from Galveston and 21 miles from 
Houston with effective radiated power of 261 kw visual, 131 kw aural 
and a height of 1185 feet above average terrain. On August 12,1954, 
the application was amended to specify a new transmitter site at a 
point approximately 24 miles from Houston and 27 miles from Galveston 

T7 The time for answering the subject Protest and Petition was ex¬ 
tended by the Commission to October 19, 1954, upon a motion by Gulf 
which was not opposed. 
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with effective radiated power of 261 kw visual, 131 aural, and a height 
of 1185 feet above average terrain. The application also requested 
authority to install new transmitters and antenna systems and to Twak» 
other equipment changes. The Commission granted this amended appli¬ 
cation without hearing on September 1, 1954. 

4. In its protest and petition, Houston Consolidated alleges, in 
substance, that it is a n party in interest" to and a "person aggrieved" 
by the Commission's action granting GulTs application for modification 
of construction permit under Sections 309(c) and 405, respectively, of 
the Communications Act of 1934, as amended, because as the permittee 
of Channel 13, Houston, it has suffered and will suffer economic injury 
as the result of such grant. The protestant alleges that economic injury 
will result from the proposed operation because Gulf would thereby in¬ 
crease its minimum signal over Houston from a field strength of 71 dbu 
to 85 dbu and its maximum signal over Houston from 82 dbu to 97 dbu; 
that the transmitter move would also result in GulTs furnishing a 
signal of greater intensity to Houston than to Galveston; and that this 
would result in bringing KGUL-TV in direct competition with the pro¬ 
testant's television station for advertising revenues from local, regional 
and national advertisers who seek to reach the Houston market, thereby 
resulting in a loss of operating revenues by the protestant. Houston 
Consolidated alleges, further, that certain specified advertisers have 
already been lost to it as a direct result of the Commission's actioo 
and Gulf's announcement of its plans to serve Houston pursuant to such 
grant. — 

5. In addition to the foregoing allegations which are directed to 
Houston Consolidated's standing as a "party in interest" to the Com¬ 
mission's grant of the modification application, Houston Consolidated 

also claims standing as a party aggrieved under Section 405 of 

27 The protestant submitted as exhibits two affidavits and a letter 
from three prospective advertisers announcing their decisions not to 
buy advertising time from Houston Consolidated because of the move 
of the Gulf transmitter to give KGUL-TV coverage of both Houston and 
Galveston. 
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the Act by the granting of KGUL-TV f s above-entitled application for 
license. In support of such claim, Houston Consolidated alleges that 
it had planned to become a Columbia Broadcasting System (CBS) basic 
affiliate in Houston, and also to bring Houston programs of other net¬ 
works not already offered to Houston by KPRC-TV, a National Broad¬ 
casting Company affiliate in Houston, but that its "privilege" of selec¬ 
tion of programs and of affiliation with CBS had been foreclosed by 
the operations of KGUL-TV in the manner prescribed by the terms of 
its license, and that the CBS affiliation had been denied to Houston Con¬ 
solidated on the specific ground that CBS expected to reach the Houston 
audience through KGUL-TV. 

6. In support of its protest and petition, Houston Consolidated 
alleges that the grant of the application for modification of construction 
permit is inconsistent with Section 3.607 of the Commission's Rules, 
Section 307(b) of the Communications Act of 1934, as amended, and 
the principle and purposes of the Commission's Sixth Report and Order; 
that the proposed location of the transmitter and antenna system of 
KGUL-TV pursuant to such grant violates Section 3.685 of the Com¬ 
mission's Rules; that KGUL-TV has made station identification announce 
ments in violation of Section 3.652 of the Commission's Rules; by using 
the names of two cities, Galveston and Houston, in its aural announce¬ 
ment; that KGUL-TV has violated Section 3.613 of the Commission's 
Rules governing main studio location by establishing a studio in Houston; 
that KGUL-TV has violated Section 319 of the Communications Act of 
1934, as amended, by constructing its Houston studio without prior 
Commission approval; that Gulf has wrongfully led the Commission to 
believe it would operate a television station to serve the needs and 
interests of Galveston, while it really intended to operate as a Houston 
station; and that KGUL-TV's programs do not meet the needs of the 
people of Galveston and are contrary to programming representations 
previously made to the Commission. 

7. In consideration of the foregoing allegations, Houston Con¬ 
solidated requests that the Commission (1) designate the application 



for modification of construction permit for hearing upon the issues 
set forth in its pleading, together with such further specific issues 
as the Commission may prescribe, and make protestant a party to 
said proceeding; and, pending hearing and decision, postpone the 
effective date of such action to the effective date of the Commission's 
decision after hearing; and/or (2) set aside the grants of the modifies- 
tion of construction permit and license and designate both applications 
for hearing for the reasons set forth in the pleading and make the 
protestant a party to such hearing; (3) enter an order requiring KGtJL- 
TV to show cause why its license should not be revoked, or why a 
cease and desist order should not be issued requiring it to cease tele¬ 
casting from its Houston studio and to discontinue use of the aural 
announcement identifying the station as a "Galveston-Houston area" 
facility; and (4) grant such other relief as the Commission may 
deem proper. In addition, the protestant requests the Commission to 

enter an order staying the effective date of the grants until the date of 

3/ 

Commission action on the instant pleading. - 

8. In its opposition to the instant protest and petition. Gulf 
urges that Houston Consolidated has failed to show standing under 
Sections 309(c) and 405 of the Communications Act of 1934, as 
amended, to attack the Commission's grants of modifications of 
construction permit and license; that its claim to standing to protest 
the modification of construction permit grant is based on the fact that 
KGUL-TV’s new construction will provide increased signal strength 
to Houston, but that the holding of the Commission in the Spartan case^ 
(10 Pike & Fischer RR587) disposes of such contention; that the two 
affidavits and a letter from three Houston businessmen allegedly 
showing losses of business because of the action of the Commission 


3/ This request was denied by the Commission by Order dated 
October 13, 1954. 

4/ Protest of Greenville Television Company, Greenville, South 
Carolina. 
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granting the construction permit must be disregarded by the Commission 

5/ 

as "completely lacking in bona tides a nd credibility"- ; and that its 

claim of economic injury through failure to obtain a CBS affiliation 

and through loss of its "privilege" to broadcast a variety of national 

network programs must fail because it. has shown no legal basis for 

6 / 

a right to obtain a CBS affiliation- or to broadcast a variety of programs. 
Gulf also urges that Houston Consolidated lacks standing to request 
the issuance of an order to show cause for revocation of license or 
issuance of a cease and desist order because Section 312 of the Com¬ 
munications Act does not create rights in third parties, and that such 
requests, therefore* should be summarily denied or dismissed. 

9. In reply to the substantive allegations made by Houston Con¬ 
solidated in support of its protest and petition Gulf alleges, in sub¬ 
stance, that the grant of the modification of construction permit is con¬ 
sistent with Section 3.607 of the Commission's Rules, Section 307(b) 
of the Communications Act and the principles and purposes of the 
Sixth Report and Order; that the location of the transmitter and antenna 
system of KGUL-TV complies with the provisions of Section 3.685 of 
the Commission's Rules; that its station identification announcements 
have always been in conformity with Section 3.652 of the Rules; that 
it has not violated Section 319 of the Act or Section 3. 613 of the Rules 
because it has not constructed a main studio in Houston; that it has 
not violated Section 319 of the Act by constructing an auxiliary studio 
in Houston without prior Commission approval; that it has not failed 
to serve the needs and interests of Galveston; and that its programs do 
meet the needs of the people of Galveston and are consistent with the 
representations heretofore made to the Commission. 

57 Gulf alleges that the affidavits and letter do not support the con¬ 
tentions of Houston Consolidated and were not given in good faith but 
to be helpful to friends or business associates. 

6/ Gulf points out that the letter from CBS relied upon by Houston 
Consolidated was dated June 25, 1954, more than two months before 
the Commission's grant herein. 
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10. In light of the fact that Houston Consolidated is the per¬ 
mittee of a television broadcast station in Houston, Texas; that it 

will derive operating revenues from that area from the sale of national, 
regional and local advertising; that the grant of the application herein 
for modification of construction permit will result in KGUL-TV for 
the first time placing a principal city signal over the entire city of 
Houston and, therefore, will place it more directly in competition 
with Houston Consolidated's television station; and that Houston Con¬ 
solidated has alleged with specificity that it has been and 'Fill continue 
to be financially injured by the above grant, we find that Houston Con¬ 
solidated is a "party in interest" and a person aggrieved within the 
meaning of Sections 309(c) and 405, respectively, of the Communications 
Act of 1934, as amended, to the Commission's action granting the above- 
entitled application for construction permit. Kansas State College of 
Agriculture and Applied Science, 8 Pike & Fischer RR26; Edwin G . 

Polan, et al. , 8 Pike & Fischer RR 398; Versluis Radio and Television, 
Inc. , 9 Pike & Fischer RR102; Midwest Television, Inc. , 9 Pike & 
Fischer RR611; T. E. Allen and Sons, Inc. , 9 Pike & Fischer RR197; 
Ohio Valley Broadcasting Corp. , 10 Pike & fischer RR452. We believe 
that this case is distinguishable from the Spartan case cited by Gulf in 
two important respects: first, in the Spartan case the city of Greenville, 
South Carolina was already receiving more than a principal city signal, 
while here a large segment of Houston will be receiving such a signal 
for the first time; and secondly, in the Spartan case the Grade A and 
B contours of the operation from the new site were contained within 
the respective Grade A and B contours of the operation from the old 
site, while here the contours of the new operation extend well beyond 
those of the current operation. 

11. With respect to the petition for reconsideration of the Com¬ 
mission's action of September 15, 1954, granting Gulfs application 

for license, Section 319 of the Communications Act of 1934. as amended, 
provides that the Commission shall grant an application for license 
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upon a showing "that all of the terms, conditions and obligations set 
forth in the application and permit have been fully met", and "that 
no cause or circumstance arising or first coming to the knowledge of 
the Commission since the granting of the permit would, in the judgment 
349 of the Commission, make the operation of such station against 

the public interest." As we pointed out in paragraph 3 above, KGUL- 
TV has been operating from its licensed site under STA since March 18, 
1953, and under program test authority since March 26, 1954. Further¬ 
more, Gulf’s application was found by the Commission to have fully met 
all of the above-stated technical requirements of Section 319, and 
Houston Consolidated has not alleged that those requirements have 
not been met. We cannot find at this point that the allegations before 
us are sufficiently likely of proof, or if proved, are sufficiently likely 
to warrant withholding of the license in question to justify setting aside 
our action issuing the license. We recognize, of course, that in the 
protest hearing protestant will seek to support his allegations by proof 
and to persuade us that such matters as may be proved do raise serious 
questions concerning the licensee. We will, of course, consider those 
matters and in our action here we are making no prior determination 
on the ultimate merits of the allegations now made with respect to 
Gulf’s operation under its license, or whether action by the Commission 
with respect to the license in question may be warranted in the event 
such allegations are proved. 

12. The petitioner has also requested that the Commission enter 
an order requiring Gulf to show cause why its license should not be 
revoked, or why a cease and desist order should not be issued requiring 
Gulf to cease telecasting from its Houston studio and to discontinue use 
of the aural announcement identifying the station as a "Galveston- 
Houston area" facility. We believe it would be premature as well as 
inappropriate to consider the aforesaid requests at this time, since all 
of the alleged unlawful practices of Gulf have been controverted by Gulf, 
and will be the subject of the hearing hereinafter ordered. Furthermore, 
Section 312 of the Communications Act of 1934, as amended, which 
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provides for the issuance of such orders by the Commission, does 
not create rights in third parties, but gives to the Commission complete 
discretion in the exercise of the powers granted thereunder. According- 
ly, in the exercise of such discretion, the Commission believes that 
the above requests should be denied. It should not be implied from 
this action, however, that we will necessarily not consider taking 
appropriate action under Section 312 if, after the hearing hereinafter 
ordered, circumstances appear to warrant it. 

13. The Commission further finds that the protestant has 
specified with particularity the facts, matters and things relied upon 
as required by the provisions of Section 309(c) of the Communications 
Act to warrant the designation of the above-entitled application for 
modification of construction permit for hearing on the issues specified 
in the protest. However, we do not adopt such issues and the burden 
of proof with respect to each such issue will be upon the protestant. 

14. In view of the foregoing, IT IS ORDERED, That, insofar as 
the petition herein requests reconsideration, pursuant to Section 405 
of the Communications Act of 1934, as amended, of the Commission's 
action of September 15, 1954, granting the above-entitled application 

for license, and insofar as it requests action by the Commission on 
its own motion pursuant to Section 312 of the Act. it is denied for the 
reasons stated above; that insofar as the petition herein requests re¬ 
consideration, pursuant to Section 405 of the Communications Act, of 
the Commission's action of September 1, 1954, granting the above- 
entitled application for modification of construction permit, it is denied, 
in view of the hearing provided for below; that, effective immediately, 
the effective date of the grant of the above-entitled application for modi¬ 
fication of construction permit is postponed pending a final determination 
by the Commission with respect to the protest herein of Houston Con¬ 
solidated Television Company; and that pursuant to Section 309(c) 
of the Communications Act of 1934, as amended, the above-entitled 
application for modification of construction permit is designated for 
hearing at the offices of the Commission in Washington. D. C., on 
the following issues: 
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(1) To determine whether, under the facts and circumstances a 
grant of the application of Gulf Television Company (BPCT-1875) 
would be consistent With the provisions of Section 3.607 of the Com¬ 
mission^ Rules, with the requirements of Section 309(b) of the Com¬ 
munications Act, and with the principles and purposes of the Com¬ 
mission’s Sixth Report and Order; 

(2) To determine whether the proposed location of KGUL-TV’s 
transmitter and antenna system (BPCT-1875) is in violation of 
Section 3.685 of the Commission’s Rules and Regulations; 

(3) To determine whether the programs offered by Gulf Television 
Company meet the needs of the people in Galveston, the principal com¬ 
munity to be served, and whether such programs are consistent with 
the representations heretofore made to the Commission by Gulf Tele¬ 
vision Company; 

(4) To determine whether Gulf Television Company has made 
station identification announcements in violation of Section 3.652 of 
the Commission's Rules; 

(5) To determine whether Gulf Television Company has violated 
Section 3.613 of the Commission’s Rules by the establishment of studio 
and offices in the Prudential Building, Houston, Texas; 

(6) To determine whether Gulf Television Company commenced 
construction of a part of its station; namely, its Houston studio, without 
prior approval of the Commission, in violation of Section 319 of the 
Communications Act; 

(7) To determine whether full disclosure was made to the Com¬ 
mission, or whether any misrepresentations were made to the Com¬ 
mission, with respect to the intentions and plans of Gulf Television 
Company to establish and operate a television station to serve the 
needs and interests of Galveston; and 

351 (8) To determine whether, in the light of the evidence adduced 

on the foregoing issues, the public interest, convenience and necessity 
require that the grant of the application for modification of construction 
permit of Gulf Television Company be vacated and set aside. 
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The burden of proof as to each of the above issues shall be on the 
protestant. 

15. IT IS FURTHER ORDERED, That the protestant and the Chief 
of the Broadcast Bureau are hereby made parties to the proceeding 
herein and that: 

(a) The hearing on the above issues shall commence at 
10:00 A.M. on November 15, 1954, before an Examiner 
to be specified by the Commission; and 

(b) The parties to the proceeding herein shall have fifteen 
(15) days after the issuance of the Examiner's decision 
to file exceptions thereto and seven (7) days thereafter 
to file replies to any such exceptions; and 

(c) The appearances by the parties intending to participate 
in the above hearing shall be filed not later than Nov¬ 
ember 8, 1954. 

FEDERAL COMMUNICATIONS COMMISSION 
s/ Mary Jane Morris 
Secretary 


Adopted: October 27, 1954 
Released: October 27, 1954 
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OFFICIAL REPORT OF PROCEEDINGS 


Before The 

FEDERAL COMMUNICATIONS COMMISSION 

At 

Washington, D. C. 

November 26, 1954 

* * * * * * 

889 MR. JAMES: I ask the reporter to mark for identification as 
Houston Exhibit No. 1 11 a chart or graph entitled. Relative Signal 
Strength over Houston from Various KGUL TV Operations Compared 
With Signal Strength Over Equivalent Galveston Area. 

I ask that the words and figures in the lower right hand corner 
entitled figure 11 be stricken. 

(THEREUPON, THE DOCUMENT ABOVE REFERRED TO WAS 
MARKED HOUSTON CONSOLIDATED TELEVISION COMPANY EX¬ 
HIBIT NO. 11 FOR IDENTIFICATION) 

Q. I hand you this, Mr. Cohen, and ask you if this was pre¬ 
pared by you under your direction and supervision? A. It was. 

Q. Does it truly reflect what it purports to show, that is, 
the relative signal strengths over Houston from these various pro¬ 
posals of KGUL as compared with signal strengths over the equivalent 
Galveston area ? A. It shows a comparison on a percentage basis 
which is normally a means of comparing different things between dif¬ 
ferent operations; in order to receive a better understanding, it is 
put-on a percentage basis. This represents the percentage signal 
over Houston as compared to the percentage signal over Galveston. 

It is a common practice to show a comparison on a percentage basis 
rather than on individual figures, particularly in the case of DBU, 

890 which do not show truly a comparison. If you want to know the 
differences between the two cities — 

4c 4c 4c 4c 4> 4c 
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921 By Mr. James: 

Q. Mr. Cohen, under the rules of the Commission, if the spacing 
permitted on Channel 11 that had been assigned and if the spacing per¬ 
mitted on adjacent channels >to channel 11, under this rule which Mr. 

i 

Scharfeld has been referring to would it not be possible to locate the 
transmitter site of KGUL north of Houston, if it were of sufficient 
height to put a 77 DEfcJ signal into Galveston ? 

Mr. Scharfeld: That is now objected to as being completely ir¬ 
relevant, being outside of the scope of the issues. We are here con¬ 
testing the location at number 5, and now, Mr. James is asking something 
about a location north of Houston, which none of us are proposing here. 

The Presiding Officer: That is not material to this case. 

Mr. James: Mr. Examiner, in view of your ruling on that ques¬ 
tion, I want to ask the Examiner to strike Mr. Cohen's testimony which 
Mr. Scharfeld elicited which called for an opinion and a conclusion from 
him as to whether or not the interference and the land area, and so 
forth, by moving from 3 to 5, would increase. 

The Presiding Officer: If you want to ask Mr. Cohen about the 
signal strength over a particular area, I will permit you to ask that, but 
when you ask this witness whether a signal strength or a field intensity 
would permit better utilization of the channel, that calls for a conclusion. 

922 That is something that this witness should not answer. 

Mr. James: I respectfully agree with the Examiner, and the 
question Mr. Scharfeld asked the witness, of necessity, had to be his 
own opinion and conclusion, and if the Examiner says that he can't 
answer this question that I propounded because of that fact, then I 
move to strike his testimony on cross examination. 

The Presiding Officer: I will overrule the objection. If you 
have some further questions on redirect to propound to Mr. Cohen, 
go right ahead, Mr. James. 

By Mr. James: 

Q. Mr. Cohen, would KGUL-TV cover a greater percentage of 
water area from site 5 than from site 3? A. A greater percentage 
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for site 5 compared to site 1, yes. 

Q. And wouldn’t that also be true of site 3? A. That is right. 

Q. Mr. Cohen, going back to Mr. Scharfeld’s cross examination 
again, I will ask you if it isn’t a fact that in moving the transmitter 
site from 1 to 2 there was a decrease in the amount of signal over 
Galveston. 

Mr. Scharfeld: Would you read the question ? 

(Question read) 

Mr. Walck: I object. 

****** 

December 1, 1954 

****** 

1280 The Presiding Officer: We have about six or seven minutes. 

We did not start here this morning until almost 10:15. I am not 
saying that it was your fault, Mr. Mott. Don’t misunderstand me but 
I am just trying for us to move along as quickly as possible. If you 
have some further questions we could continue here for a little bit. 

Q. Do you know whether or not, Mr. Taft, there has ever 
been issued an SEOP, which is Standard Engineer Operating Procedure, 
I believe, is that correct? A. That is correct. 

Q. Which informed the Galveston staff that no live cameras would 
be available at the Galveston studios after 6:00 p. m. ? A. The SEOP 
to which you refer — or it could have been a notice on the bulletin 
board — stated that cameras would not be scheduled, as a matter of 
course, after 6:00 o’clock. Now, if I may explain? 

Q. Certainly. A. The station policy would dictate that if there 
were a demand for cameras in Galveston after 6:00 o’clock, they 
would most certainly be made vailable. I think our program logs 
during August showed some live studio programming in Galveston 
after 6:00 o’clock, but as a routine thing, the cameras are live in 
Galveston from 7:00 o’clock in the morning until 6:00 p. m. 

****** 
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1421 


1462 

1468 


December 2, 1954 

****** 

Mr. Scharfeld: That is objected to. It can T t have any probative 
value. Now if they have some evidence that somebody did something, 
some statement on behalf of KGUL, let them say so, but there isn't 
anything to that. It is all by, I suppose, implication, asking Mr. Taft 
this and asking Mr. Taft that. It can have no probative value at all, 
even if he would know about it. 

Mr. James: He can either state if he does or does not know 
about it. 

Mr. Scharfeld: The record is replete with these kind of questions. 
I think we ought to have a halt to it at some point. 

The Presiding Officer: I will overrule the objection. 

By Mr. James: 

Q. Do you have any knowledge of any such instructions ? A. I 
have not. 

Q. If they were issued, it would be contrary to your view of the 
matter? A. Yes. 

The Presiding Officer: Did you issue any such order, Mr. Taft ? 

The Witness: No. 

****** 

December 3, 1954 

Mr. James: Mr. Examiner, I call attention again to the fact that 
this hearing was scheduled by the Commission on November 18 to com- 
mence on November 22; that theretofore, operating under the order 
of a prior examiner, that the hearing date had been December 7. We 
had hoped to take some depositions in the intervening period between 
the time of November 22 and/or November 18, as a matter of fact, 
and December 7, but when the Commission scheduled the hearing to 
commence on the 22nd, it was just absolutely impossible for us to give 
adequate notice to Mr. Scharfeld. 

The Presiding Officer: Let me ask you this question, Mr. James, 
if I may: Wasn't this hearing originally scheduled for November 15 by 
the Commission ? 
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Mr. James: That is correct, sir. 

The Presiding Officer: That is all I wanted to ask you. Do you 
have any further statement ? 

Mr. James: On the latter part of Mr. Scharfeld’s statement with 
reference to the witnesses of Houston Consolidated, we will make every 

1469 endeavor to have continuity of testimony here, and without any 
interruption or delaying of the proceeding in any way. But these are 
people that are some thousand miles or more away — I believe it is 
about 1, 500 miles — and we know they have some business themselves 
to take care of. They are not under the dominion and control of Houston 
Consolidated. We have to consider their matters, as well as possible, 
but we will certainly abide by the statement Mr. Scharfeld made, and 
he is quite correct that it is our responsibility to go forward. We have 
the burden of proof and burden of proceeding, and we will endeavor to 
meet that burden. If there is a lapse of some half hour or hour, then 

it will be because we made a mistake and not a deliberate attempt on 
our part to delay the proceeding. 

Mr. Scharfeld: Well I understand that Mr. James would not deli¬ 
berately delay this proceeding. I just want to make it quite clear that 
I will oppose as vigorously as possible any delay in proceeding with 
this case based upon the fact that they do not have a witness present 
to testify. 

The Presiding Officer: Well I would like it to be understood that 
the Examiner expects this hearing to continue without interruption, and 
I do expect the witnesses to be here. But in the case of an out-of-town 
witness, I will endeavor to accommodate those witnesses as much as 
possible, but at the same time we can’t delay this hearing just to wait 
on some particular witness that you would like to put on the stand that 

1470 might not be present. I would expect you to have some other 
witness so that we won’t have to be waiting around for witnesses. But 
at the same time I am willing to accommodate out-of-town witnesses, 
consistent with the time element, and as long as it is possible to con¬ 
tinue with the hearing with other witnesses. 
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Mr. James: Thank you, Your Honor. 

I call Mr. Taft to the stand. 

Whereupon, 

PAUL E. TAFT, 

the witness at recess, resumed the stand, was examined and testified 
further as follows: 

DIRECT EXAMINATION (Resumed) 

By Mr. James: 

Q. Mr. Taft, yesterday afternoon, December 2, you will recall 
that I showed you a copy of the magazine Standard Rate and Data, which 
was Volume 36, Number 2, February 9, 1954,at page 188 and 189. I 
believe your testimony was that the information shown under KGUL-TV 
with reference to its rate card had been furnished by Gulf Television 

Company to that organization; is that correct, sir? A. That is correct. 
****** 

By Mr. James: 

Q. This is the first one? A. Yes. 

Q. I will ask you wherein it is shown on that rate card that there 
is a half rate for the City of Galveston, Texas. A. It is not shown in 
this rate card for the same reason that it does not appear in Standard 
Rate and Data. This rate card was sent to national agencies and agencies 
of Houston. 

Q. But you stated it was your first rate card; is that correct? 

A. That is correct. 

Q. How did you happen to prepare your first rate card ever used 
by the station for advertisers in the Houston market and national ad¬ 
vertisers ? A. Because our first business came from national ad¬ 
vertisers. 

Q. Do you have any rate card that reflects your Galveston half 
rate? A. We do. 

Mr. James: I ask that this document be marked for identification 

as Houston Consolidated's Exhibit 16. 

****** 
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1521 By Mr. James: 

Q. Do you know if the assignment principles which are set forth, 
that I referred to, would make it possible for a television applicant 
to apply for and receive from this Commission approval for a so- 
called area station ? 

Mr. Scharfeld: I object to the question, sir. It is obviously im¬ 
proper to ask that. 

The Presiding Officer: I sustain the objection. 

Q. I will ask you, sir, on what basis you refer to your station 
as an area station. A. That is a commercial term we use in the ad¬ 
vertising business to denote a large station covering a large area of 
population. 

Q. When you use the term then, Galveston-Houston area, your 
effort is to denote that it is also, in addition to being an area station 
and a Galveston station, it is a Houston station, isn’t that correct? 

A. We use the term mostly in conjunction with our coverage maps 
to show where our coverage is and the area of the coverage. 

Q. Then your reference has been confined to that? A. No. 

I said mostly. 

Q. Mostly? A. Yes. 

Q. All right, sir. 

****** 

1594 December 6, 1954 

****** 

1632 Mr. Scharfeld: Is Mr. James trying to get the facts here of what 

KGUL does by way of promotion, or is he trying to take some statement 
out of context from a pleading and do something with it? I don’t quite 
understand the purpose here. I object to it. 

Mr. James: Your Honor, I call attention to this sentence, also, 
which is on page 5, which says, ’’Accordingly, KGUL-TV has not 
restricted its sales activities to Galveston, but maintains a sales 
effort throughout its coverage area. ” 
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Then as to the matter of promotional activity throughout the coverage 
area, I am just trying to find out if they have promotional activity in 
any of these places that they cover except Houston. 

Mr. Scharfeld: I think he can ask Mr. Taft that. 

The Presiding Officer: Would you not interpret that statement as 
it could be directed from Houston; that is, in the way of newspaper ad¬ 
vertising in the Houston newspapers ? 

Mr. James: As to the newspapers, yes, sir, but not as to bill¬ 
boards and bus cards. 


By Mr. James: 


A. 

Q. 

Q. 

No. 

* 

Do you have any billboards in Texas City ? A. No. 

Do you have billboards in Freeport, Brazors Port or Angleton ? 

* * * * * 

1803 

* 

December 7, 1954 

* * * * • 

1861 

The 

Mr. 

Presiding Officer: Can you phone upstairs ? 

Mott: Mr. Examiner, the Commission files are in such a 


jumble in certain instances it is almost impossible to leaf through and 
find the exact bits of information. For instance, the license file, which 
is now before the witness, is in such terrible shape that it just requires 
back and forth checking to find out where that factual material can be 
found. 

The Presiding Officer: When you say in terrible shape, you do 
not mean in physical condition of the book, but the order in which the 
different instruments are contained in the book ? 

Mr. Mott: Yes. Some of the documents are out of place. 

Mr. Kraushaar: I think the record might reflect the fact that I 
looked through the license file, and 1 have pointed out to Mr. Mott 
what appears to be the application that he is looking for. It is all 
in the license file, Mr. Examiner. 

The Presiding Officer: Thank you, Mr. Kraushaar. 


120 


1862 


1938 

1989 


By Mr. Mott: 

Q. Mr. Taft, I now place before you the amendment to BMPCT- 
951, and I believe it is marked "Received in the office of the Commission 
January 12, 1953, " and I believe dated by you January 10, 1953, and I 

ask you if this proposed to move the studio location at a point 
outside the City of Galveston, Texas. A. Yes, that is correct. 

Q. And that is 1.3 miles northwest of Arcadia, Texas; is that 
correct ? A. That is correct. 

Q. Situated near State Highway #6 ? A. That is also correct. 

Q. And appended thereto is an exhibit 1-A in answer to Section 
1, Paragraph 1, concerning transmitter-studio site; is that correct? 

A. That is correct. 

Mr. Mott: Did you want to see that ? 

Mr. Scharfeld: Yes. 

By Mr. Mott: 

Q. Now prior to this particular transmitter move, which we 
have just called to your attention, — this studio-transmitter move — 
and particularly the studio move — was there not proposed by you 
a removal of your studios from the City of Galveston to a point some 
20 miles out of the City of Galveston towards Houston; that is, prior 
to this particular move near Arcadia ? 

Mr. Scharfeld: Objected to as irrelevant and immaterial. 

****** 

December 8, 1954 

****** 

A. In most of those shows the number of calls will be limited 
to three in a 15-minute show, or five in a 30-minute show; and since 
there are more telephone numbers in Houston, I would expect that the 
answer to your question would be yes;thatperhaps more telephone calls 
would be made to Houston numbers than to Galveston numbers. 

Q. Do you have a mike boom, Mr. Taft? A. Yes. Two. 

Q. Where are they located? A. One in the main studio in 
Galveston. One in the branch studio in Houston. 
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2971 

2991 


Q. Do you employ rear screen projection in your studios? A. 
Q. Neither? A. Neither. 

Q. Can you tell me the number of flats in each studio; that is, 
in your studio and also in your prop storage room? A. No. 

Q. Can you tell me whether, on opening the Houston studios, 
certain flats were taken from the Galveston studios to the Houston st 


No. 




•> 


A. No. 


Q. You don't know that as a matter of fact? A. No. I do not. 

Q. Do you have any pianos? A. Yes. 

Q. How many? A. Two. 

Q. Where are they located? A. One in the main studio in Galves¬ 
ton. One in the branch studio in Houston. 

Q. What type pianos are they ? Grand or Upright? A. I cannot 
state positively. 1 believe both are upright. Both are Spinnets. I 
think. That would be Upright. I am not an authority on the pianos. 

Q. 1 think this probably might be a question for us when we have 
the plans before us. I was going to ask you the size of the specific 
announce booth of the stations. Do you know those offhand? A. No. 

Q. Do you have permanent sets in both studios? A. Yes. 

Q. Can you tell me how many you have in Galveston and what 
they are ? A. We have a permanent kitchen set in Galveston and a built- 
in arrangement consisting of large sliding panels which provides for 
four or five different other permanent sets. 

Q. Is this Galveston ? A. That is correct. * * * 


♦ 


* 


* 


* 


* 


* 


! December 17, 1954 

****** 

Witness Cohen: A. Well it is my belief, from engineering con¬ 
siderations and the possibility of employing the channel — 

Mr. Mott: May I object at this point? I believe this same type 
of examination was attempted to be elicited from Mr. Julius Cohen 
in our case, and I believe objection was raised to his ability to determine 
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or to make statements concerning use of channels, and if that is ob¬ 
jectionable from our standpoint, and I would be glad to search the 
record to see what the particular objection was about, because it 
isn't entirely clear, but on that particular phase of relative ef¬ 
ficiency, I believe Mr. Julius Cohen was prevented from testifying 
by objection from Mr. Scharfeld. 

Mr. Baron: Is there an objection? 

Mr. Mott: There is an objection to this man on the stand going 
into relative efficiencies of operations, which was precluded on behalf 
of Mr. Julius Cohen. 

Mr. Baron: Mr. Examiner, this witness was qualified as an 
expert in the field of radio engineering and practiced before the FCC, 
etc., and has knowledge of the Rule. It is true I am asking for a con¬ 
clusion, and his answer was specifically limited to engineering con¬ 
siderations, and I think that it is a proper question. 

Mr. Mott: If it is improper on direct, I would assume it would 
be improper on direct of this witness. 

2992 Mr. Baron: If you can show me the prior ruling, it might have 

some effect on my question. 

The Presiding Officer: Does counsel for the Broadcast Bureau 
have any objection to the question ? 

Mr. Walck: We would have no objection, Mr. Examiner. 

Mr. Baron: May I suggest that the Examiner might overrule 
the objection subject to a motion to strike if Mr. Mott is able to sub¬ 
sequently refer to the record and place that he is referring to ? 

Mr. Mott: Why don't we have a brief recess ? It is a little 
after 11:00, and if we take a brief recess I believe I can find it. 

Mr. Baron: That is agreeable with me. 

The Presiding Officer: We will take a short recess. 

(Short Recess) 

The Presiding Officer: Are you ready to proceed? 

Mr. Mott: I want to make an objection on the record and ask for 
something to be stricken. 


2993 
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3020 


Mr. Examiner, I have an objection and in support of my objection, 

I respectfully call the — 

The Presiding Officer: I sustain the objection to the question, 

Mr. Mott. 

Mr. Mott: I ask that all reference heretofore made by this 
particular witness concerning a better utilization of a channel be stricken 
from the record. 

The Presiding Officer: 1 did not know that the witness has testified 
previously to that. 

Mr. Mott: He has heretofore testified about better utilization of 
a channel. In view of your ruling on pages 515 and 516, I ask that 
you strike — 

The Presiding Officer: I will not consider the testimony of the 
witness about the better utilization of the channel, Mr. Mott. 

Mr. Mott: Thank you. 

The Presiding Officer: The witness may testify as to the signal 
strength, — 

Mr. Baron: Please note an exception. 

The Presiding Officer: — of the station with respect to the 
location of the antenna presently in use and the estimated signal strength 
of the station location which was approved by the Commission on Sept¬ 
ember 1, 1954; but as to whether or not that constitutes a better 
utilization of the channel, why, I previously sustained an objection to 
that as calling for a conclusion and so I will sustain the objection in 
this instance. 

****** 

ATTNESS COHEN 

Q. Being in Harris County, the standard metropolitan area of 
Houston of course, is not in the standard metropolitan area of Galveston. 
That follows, does it not, Mr. Cohen? A. It does. 

Q. Is there any particular signal strength required over what is 
determined to be the center of gravity of the population of an area, 

Mr. Cohen ? A. No, sir. There is no requirement in the Commission 
rules. 



Q. Is there any particular signal strength required over the 
entire area which is encompassed population-wise in determining the 
center of gravity of the population ? Do I make myself clear ? A. I 
believe so. There is no requirement as such. The rules simply 
state that once you give consideration to population distribution in 
locating the transmitter sites — 

Q. Do you interpret that rule to mean any population ? A. That 
question is not clear to me, Mr. Mott. 

Q. When you say population in general, do you mean any popula¬ 
tion thatyou may be able to serve, regardless of where it may be 
located.? A. No. This goes to my response before. A certain amount 
of reason has to be applied to the populations considered. One cannot 
blindly take populations and apply them in a set formula to arrive at 
centers of gravity. 

****** 

3034 A. As far as we were concerned, there were just these limitations 

of permissible spacing, and tower height power. 

Q. You discussed this at length with Mr. Taft? A. Yes, it was. 

Q. And did he at any time indicate that there was any economic 
factor involved which prevented him from going directly to this site 
at the tower height involved? A. There was no possibility whatsoever 
of going to site five. We started off with the limitation of the 190 miles 
from the Waco assignment, so we were precluded from discussing site 
five. I assumed that this was a hypothetical question as to what would 
have prevented us from going to site five at that time. We advised 
Mr. Tstft at that time that he could not go beyond this line, and we 
furnished him a map which defined the 190 mile line from Waco, and 
we told him at that time he couldn’t go beyond that line. 

Q. Did he tell you in any of your conversations anything to the 
effect that that was OK, that he couldn’t afford to go anyhow? A. I 
don’t recall any such conversation. 

Q. Now I would like to ask you this question: On my cross exami¬ 
nation you indicated that this so-called center of gravity, the population, 
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is in Pasadena, which is on the City limits, or close thereto, of 
Houston, Texas, and some 33 miles from the nearest edge of Galveston. 

A. I believe I testified it is generally in that area. 

****** 

Witness Cohen: 

A. No, 1 don’t believe it is correct in that the Commission has 
set down as part of its rules a requirement of minimum signal strength, 
and from an engineering standpoint that is about the extent of the require¬ 
ment of tying the antenna and transmitter to its city, and it would 
not tend to go into other areas. So there are considerations which have 
to be given to the location of a Glaveston transmitter and antenna which 
are different from those for a Houston transmitter and antenna. 

Q. Insofar as the terrain factor is concerned, there is no dif¬ 
ficulty in locating a transmitter between the two cities of Houston and 
Galveston ? A. There are no terrain difficulties, no, sir. 

Mr. Mott: Mr. Examiner, with reference to exhibit number 1 of 
Gulf Television Company, I understand your ruling to be that all matters 
concerning conclusions reached as to efficiency in the use of the channel 
will not be considered. I believe I made my statement with reference 
to testimony in the record, but I would like to point out in the exhibit 
itself there are certain conclusionary statements made, and I presume 
that your ruling will extend to these, as well as to the record testi¬ 
mony; is that correct? 

The Presiding Officer: What statement do you refer to in the 
exhibit, Mr. Mott? 

Mr. Mott: I am talking about on page 2, the second paragraph, 
which reads, ’’The foregoing table indicates the increase in efficiency 
of use of the assigned channel from the standpoint of ratio of land area 
covered to total area covered by the Grade A and Grade B contours. ” 

Then it continues: ’’The following tabulation shows the increase 
in efficiency of the use of Channel 11 by KGUL-TV from the standpoint 
of increase in land area covered. ” 
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The Presiding Officer: Well so far as the statement there is 
concerned, Mr. Mott, I think by looking at these charts or drawings 
on page 1 and 2, and also the exhibits — I don't have the exhibits 
before me — that were introduced by Houston Consolidated, with the 
circles, it is plainly evident from those engineering drawings about 
the area covered. I think it is self-evident from a look at those parti¬ 
cular exhibits that you can tell the increase in the area covered. 

Mr. Mott: Yes. I would say that the physical fact that they 
cover more land or more water, or a greater ratio of land to water 
is a factual matter that is very well set forth graphically for our 
consideration. 

The Presiding Officer: Yes, sir, but the statements of the 
witness in there, I will not be influenced by that. I will not be in¬ 
fluenced by the statement of the witness as to what it will cover. 

The drawing shows that. 

Mr. Mott: And the statements from the preceding page as to 
the increase in efficiency. 

The Presiding Officer: Yes, sir. If you object to the statement 
in the bottom paragraph on page 2 of that exhibit, why I will not consider 
the statement about the foregoing table indicates the increase in efficiency 

of the use of the assigned channel. That is what you are objecting 
about, as I understand it. 

Mr. Mott: May counsel and I approach the bench ? 

The Presiding Officer: Yes, sir. Off the record. 

( Whereupon, counsel approached the bench and there followed a 
discussion off the record) 

Mr. Mott: Mr. Examiner, I have no further questions of Mr. 

Cohen at this time, but I would like to request that the remarks of 
Mr. Cohen concerning his conclusionary statements as to the more 
efficient use of the channel by KGUL-TV be stricken from the record, 
and that the same conclusionary remarks found on pages 2 and 3 of 
exhibit number 1 be stricken. 
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The Presiding Officer: In confining your remarks for the present 
to exhibit number 1, just what is it you request be stricken, Mr. Mott? 

Mr. Mott: I would refer to the heading on page 1, which is en¬ 
titled T, Study of Efficiency of Channel Usage by KGUL-TV, " and the 
first sentence which mentions the efficiency of channel usage. 

The Presiding Officer: Wait just a minute now. 

Mr. Mott: I am referring to page 1, Mr. Examiner. 

The Presiding Officer: M Study of Efficiency of Channel Usage by 
KGUL-TV", the underscored portion, and then the first sentence in the 
following paragraph? 

Mr. Mott: Which deals with the efficiency of channel usage. 

The Presiding Officer: Are you speaking of the first sentence? 

Mr. Mott: The first sentence, "Figures 1 and 2 were prepared 
as part of a study of the degree of efficiency of channel usage achieved 
by KGUL-TV for three modes of operation:" 

Mr. Baron: Would Mr. Mott accept a rewording to achieve his end? 

Mr. Mott: Yes, sir. 

Mr. Baron: The title, change to "Study of Channel Usage by 
KGUL-TV. " In other words make your motion to strike the words 
"efficiency of." 

Mr. Mott: I will agree to that. 

Mr. Baron: I am not consenting to the change, however. Also, 
the first sentence, following the words "study of," strike "degree of 
efficiency. " I think that would be in the spirit of Mr. Mott v s objection. 

Mr. Mott: I will accept that. 

The Presiding Officer: Does Commission counsel have any objec¬ 
tion to the words used? 

Mr. Walck: I think those would be suitable amendments. 

Mr. Baron: You understand I am not going to reargue the matter. 

I argued it this morning, and I have a running exception to this, but I 

think, from the standpoint of reading English afterwards, it does 
the trick. 

The Presiding Officer: I will grant Mr. Mott's request to strike 
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"efficiency of " in the line with the underscoring, and then in the second 
paragraph "degree of efficiency" will be stricken. 

Mr. Mott: I further request the Examiner, on page 2, at the 
bottom of the page, the paragraph commencing "The foregoing table... " 
extending through the balance of the page, and down through the com¬ 
pletion of the sentence, which reads "in land area covered, " that that 
be stricken. 

The Presiding Officer: Do you object to that, Mr. Baron? 

Mr. Baron: I object to all of these changes, sir, on the same 
ground. 

The Presiding Officer: Does counsel for the Broadcast Bureau 
have any objections? 

Mr. Walck: No, sir. 

The Presiding Officer: As I understand your last request now, 

Mr. Mott, it is to strike all of the bottom paragraph on page 2 of the 
exhibit, and the two lines at the top of page 3. 

Mr. Mott: That is my request, Mr. Examiner. 

The Presiding Officer: I will grant that request and that part of 
the exhibit will be stricken. 

Mr. Mott: And as to the record, does the Examiner prefer that 
we wait until we have a printed copy of the record on Monday, at which 
time I can specifically point to statements which should be stricken, 
rather than make a blanket ruling that all reference to his statement as 
to more efficient use of the channel be eliminated? 

The Presiding Officer: Well you objected to that this morning, 
did you not, and I sustained your objection, or at least I stated that I 
would not consider that testimony. 

Mr. Mott: Yes, and I want it stricken so opposing counsel shall 
not consider it in proposed findings. 

The Presiding Officer: All right. 

Mr. Baron: Same exception as previously stated -- same objection. 

The Presiding Officer: Do you have any further questions of this 
witness ? 
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Mr. Mott: No, sir. 

The Presiding Officer: Does Commission counsel wish to cross 
examine ? 

Mr. Walck: I have no questions, Mr. Examiner. 

The Presiding Officer: Any redirect examination, Mr. Baron? 

Mr. Baron: I have a few questions, sir. 

****** 

WITNESS TAFT: 

A. Yes. Gross sales from Galveston and Galveston County at the 
local rate, and I should specify that this would include one, or perhaps 
two small sales to retail merchants located just outside Galveston County. 

where we have stretched the local rate card for their benefit. 

$36,557.60. 

Q. What was your cost of operation of KGUL-TV in the same 
eleven months, January 1 to November 30, 1954? 

Mr. Mott: I object to it as immaterial. 

Mr. Baron: The purpose, Mr. Examiner, of the inquiry is this: 
There has been alleged and implied in the protest, and in this proceeding, 
the idea that a Galveston station, that is, a station which operates on 
a channel assigned to the City of Galveston, Texas, should somehow, for 
some reason, be limited in its activities in fiscal matters to the City 
of Galveston and environs. Now the purpose of this question in con¬ 
nection with the preceding question showing that with the sales effort 
some $36, 000-odd was received as gross sales, and comparing that 
with the cost of operation of the television station, it is quite obvious 
that no station could live if it were not permitted to sell and did not. 
in fact, have a sales effort elsewhere within its coverage area. 

Mr. Mott: I don't think that conclusion can properly be drawn 
from this operation because we have all the while insisted that they 
have not made any real effort to put these Galveston accounts on, since 
they are one-half the value of the Houston accounts, and that we feel 
and believe that they are slighting and turning their backs on these 
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3064 Galveston accounts, and there is no way to relate a $36,000 gross 

figure to a gross operation of Houston. 

****** 

WITNESS EISELE: 

3341 A. Yes. Anything under the heading of what we believe to be 

public service have been included. Anything that is not serving the public 
interest or public services is not included. 

Q. Mr. Eisele, what I am trying to get at is some definition by you 
as a representative of this applicant of what you mean by public service 
so that this record will be meaningfull as to what is included in this 
exhibit. It will not do, Mr. Eisele, to say what you believe to be public 
service. You will have to give us a better definition so we can understand 
you. A. It includes all organizations, all religious, educational, cultural, 
governmental, community health, agricultural, military and veteran 
organizations, charitable organizations, civic and fraternal organizations 
and community service. 

Q. I would like to direct your attention, Mr. Eisele, again to what 
we were discussing just before that, and that is the subject of talks. 

You said that you excluded certain types of talk programs and included 
others. Will you tell us what types were excluded and what types were 
included? A. That is a difficult question to answer, because in order 
to answer what ones have been excluded, I would have to check logs of 
all talks. 

* * * * * * 



131 


4230 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In re Application of ) 

GULF TELEVISION COMPANY (KGUL-TV) J DOCKET NO. 11207 

Galveston, Texas j File No. BPCT-1875 

For Construction Permit ) 

ORDER 

The Commission having under consideration a date for the taking 
and completion of certain depositions requested by Houston Consolidated 
Television Company (Houston) as set out in its petitions for review filed 
on December 20, 1954 and January 4, 1955, respectively; NOW THERE¬ 
FORE 

IT IS ORDERED, This 18th day of February, 1955, that such 
depositions be taken during the week Mar^h 8-12, 1955, and be completed 
and filed with the Secretary of the Commission on or before March 22, 
1955. 

IT IS FURTHER ORDERED, That Gulf Television Company may. 
at its election, take rebuttal depositions during the week March 14- 
19, 1955, inclusive, to be completed and filed with the Secretary of the 
Commission on or before March 22, 1955. 

IT IS FURTHER ORDERED, That a further hearing will be held 
on March 28, 1955, at 10:00 a. m., at the offices of the Commission 
in Washington, D.C. 

FEDERAL COMMUNICATIONS COMMISSION, John B. Poindexter, 
Hearing Examiner. 

/s/ Mary Jane Morris 
Secretary 


i 132 March 29, 1955 

* * * * * * 

4364 Mr. James: He did state there were some 11 or 13,000 persons 

4365 of Latin American extraction in Galveston out of a total population 
of 65, 000 or 70, 000 people. 

Mr. Scharfeld: But Mr. Taft dealt with racial groups, he did 
not deal with nationalistic groups such as this. Mr. Taft was dealing 
with a racial group such as a colored group. There is no indication 
in his testimony concerning Spanish people or people of Latin American 
extraction. He as the witness considered them part of the American 
population and the white population. 

Mr. James: Well, if you don't consider the Negro population 
as part of the American population, Mr. Scharfeld, then I think your 
whole objection is invalid. 

Mr. Scharfeld: Mr. Taft referred to it as a racial group, racial 
minorities, and people of Latin American extraction are not a racial 
minority. 

The Presiding Officer: Does counsel for the Broadcast Bureau 
have any objection or comment on that? 

Mr. Walck: No, I don't, Mr. Examiner. I think it is rebuttal 
to the matter of programming, as applied to the area. Of course, we 
pinpoint it down to the matter of racial, it is not racial, but I think 
that would be a rather narrow construction, in my opinion. 

The Presiding Officer: Well, I will overrule the objection to 

the question at the top of page 10. 

♦ * * * * * 
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FCC D 36 
20347 

INITIAL DECISION OF HEARING EXAMINER 
JOHN B. POINDEXTER 

Preliminary Statement 

1. This proceeding arose as a result of a "Protest and Petition for 
Other Relief" filed on September 29, 1954, by Houston Consolidated Tel¬ 
evision Company (Houston Consolidated), permittee of television broadcast 
station KTRK-TV, Channel 13, Houston, Texas, under Sections 309(c) 
and 405 of the Communications Act of 1934, as amended, directed against 
the Commission’s grant without hearing on September 1, 1954, of Gulf 
Television Company’s (Gulf)^amended application filed on August 12, 

1954, for modification of its outstanding construction permit specifying a 
new transmitter site at a point approximately 24 miles from Houston and 
27 miles from Galveston, Texas, with effective radiated power of 261 kw 
visual, 131 aural, and an antenna height of 1185 feet above average terrain. 
In its protest, Houston Consolidated requested, inter alia that the Com¬ 
mission designate the application for modification of construction permit 
for hearing upon certain issues set forth in its pleading. An "Opposition" 
to such protest and petition was filed by Gulf on October 19, 1954, and a 
reply to the opposition was filed by Houston Consolidated on October 26, 
1954. 

2. On October 27, 1954, the Commission issued its Memorandum 
Opinion and Order, finding Houston Consolidated to be a "party in interest" 
and a person aggrieved within the meaning of Sections 309(c) and 405, 
respectively, of the Communications Act of 1934, as amended, to the 
Commission’s action granting the application for construction permit; 

that Houston Consolidated had specified with particularity the facts, matters 
and things relied upon as required by the provisions of Section 309(c) of 
the Act to warrant the designation of the application for modification of 


1/ Gulf Television Company is the licensee of television broadcast station 
KGUL-TV, Channel 11, Galveston, Texas. 


construction permit for hearing on the issues specified in the protest. 
Accordingly, the Commission postponed the effective date of the grant of 
the application for modification of construction permit pending final de¬ 
termination by the Commission of the protest and, pursuant to Section 
309(c) of the Act, designated the application for modification of construc¬ 
tion permit for hearing on the issues requested by Houston Consolidated 
in its protest, as follows: 

(1) To determine whether, under the facts and circumstances a grant 
of the application of Gulf Television Company (BPCT-1875) would 
be consistent with the provisions of Section 3. 607 of the Commis¬ 
sions Rules, with the requirements of Section 309(b) of the Commu¬ 
nications Act, and with the principles and purposes of the Commis¬ 
sion’s Sixth Report and Order; 

(2) To determine whether the proposed location of KGUL-TV’s trans¬ 
mitter and antenna system (BPCT-1875) is in violation of Section 
3.685 of the Commission’s Rules and Regulations; 

(3) To determine whether the programs offered by Gulf Television Com¬ 
pany meet the needs of the people of Galveston, the principal commu¬ 
nity to be served, and whether such programs are consistent with 
the representations heretofore made to the Commission by Gulf 
Television Company; 

(4) To determine whether Gulf Television Company has made station 
identification announcements in violation of Section 3.652 of the 
Commission’s Rules; 

(5) To determine whether Gulf Television Company has violated Section 
3.613 of the Commission’s Rules by the establishment of studio and 
offices in the Prudential Building, Houston, Texas; 

5055 (6) To determine whether Gulf Television Company commenced construc¬ 

tion of a part of its station; namely its Houston studio, without prior 
approval of the Commission, in violation of Section 319 of the Com¬ 
munications Act; 

(7) To determine whether full disclosure was made to the Commission, 
or whether any misrepresentations were made to the Commission, 
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with respect to the intentions and plans of Gulf Television Company 
to establish and operate a television station to serve the needs and 
interests of Galveston; and 

(8) To determine whether, in the light of the evidence adduced on the 
foregoing issues, the public interest, convenience and necessity 
require that the grant of the application for modification of construc¬ 
tion permit of Gulf Television Company be vacated and set aside. 

In the Memorandum Opinion and Order designating this proceeding 
for hearing, the Commission stated that it did not adopt such issues set 
out above, and provided that the burden of proof as to each of such issues 
should be on the protestant. The protestant and Chief of the Broadcast 
Bureau were made parties to the proceeding. 

3. The hearing began before the undersigned Hearing Examiner on 
November 22, 1954, and continued until December 22, 1954, when a recess 
was taken until December 28, 1954. On that date, the hearing resumed 
and continued until December 29, 1954, when the record was closed. 
Proposed Findings of Fact and Conclusions were filed by counsel for pro¬ 
testant Houston Consolidated and for Gulf Television Company. Commis¬ 
sion counsel did not file Proposed Findings of Fact and Conclusions. 

4. On March 28, 1955, the record was reopened and the hearing 
resumed for the purpose of ruling on objections to testimony contained in 
certain depositions authorized by the Commission to be taken on behalf of 
Houston Consolidated in support of its direct case and for rebuttal purposes. 
After receipt of such depositions and the testimony of Arthur W. Scharfeld, 
counsel for Gulf, the record was again closed on March 30, 1955. Supple¬ 
mental Proposed Findings of Fact and Conclusions were filed by counsel 
for protestant Houston Consolidated and for Gulf on the basis of the testi¬ 
mony contained in the depositions. Counsel for the Commission’s Broad¬ 
cast Bureau did not file Supplemental Proposed Findings and Conclusions. 

5056 History of Gulf Television Company 

5. Gulf Television Company is a corporation, incorporated under 
the laws of the State of Texas, and is the licensee of Television Station 


136 


KGUL-TV, Channel 11, Galveston, Texas. Originally, there were several 
applicants for Channel 11 in Galveston, including Gulf Television Company, 
a partnership, and Mirador Television-Radio Corporation, a corporation. 
Gulf Television Company, the partnership, consisted of Messrs. Paul E. 
Taft, James M. Stewart, F. Kirk Johnson, and, possibly, Ballinger Mills. 
The stockholders of Mirador Television-Radio Corporation consisted of 
Mr. R. Lee Kempner and his brothers of Galveston, Texas. Subsequently, 
Mirador Television Radio Corporation was dissolved and Mr. R. Lee 
Kempner joined with Messrs. Taft, Stewart, Johnson, Mills, and others 
in forming Gulf Television Company, a corporation. On November 7, 1952, 
Gulf Television Company, the corporation, filed an amendment to the 
original application which had been filed by the partnership Gulf Television 
Company, stating, among other things, that the corporation had succeeded 
the partnership in the application then pending before the Commission. 

The amended application left unchanged the original program proposal of 
the partnership. The application of Mirador Television Radio Corporation 
then pending before the Commission was dismissed. This amended appli¬ 
cation of Gulf was granted by the Commission on November 19, 1952. After 
filing several applications for modification of construction permit, Gulf’s 
application was granted on January 28, 1953, and the station was constructed. 
The station’s studio was located at ”45 and P-1/2 (Southeast corner), ” 
Galveston, Texas, also known as No. ’’Eleven Video Lane." The trans¬ 
mitter is located approximately 22 miles northwest from Galveston, with 
an antenna tower 550 feet above average terrain. Station KGUL-TV began 

operations on March 22, 1953, and was licensed by the Commission on 

2 / 

September 15, 1954. The station is still operating from this studio- and 
transmitter location, with power of 235 kw ERP. 

6. During the course of the hearing, Houston Consolidatedbprincipal 
contentions were the following: That the grant of the application for modi¬ 
fication of construction permit under protest herein is inconsistent with 

2/ A second studio was formally opened in Houston, Texas on or about 
August 3, 1954. 
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Section 3. 607 of the Commission’s Rules, Section 307(b) of the Communi¬ 
cations Act of 1934, as amended, and the principle and purposes of the 
Commission’s Sixth Report and Order; that the proposed location 
of the transmitter and antenna system of KGUL-TV pursuant to such grant 
violates Section 3. 685 of the Commission’s Rules; that KGUL-TV has made 
station identification announcements in violation of Section 3. 652 of die 
Commission’s Rules by using the names of two cities, Galveston and 
Houston, in its aural announcements; that KGUL-TV has violated Section 
3. 613 of the Commission’s Rules governing main studio location by estab¬ 
lishing a studio in Houston; that KGUL-TV has violated Section 319 of the 
Communications Act of 1934, as amended, by constructing its Houston 
studio without prior Commission approval; that Gulf has wrongfully led 
the Commission to believe it would operate a television station to serve 
the needs and interests of Galveston, while it really intended to operate 
as a Houston station; and that KGUL-TV's programs do not meet the needs 
of the people of Galveston and are contrary to programming representa¬ 
tions previously made to the Commission. 

The Communities of Galveston and Houston 
7. Galveston, Texas, is located on an island, bounded on the South 
and Southeast by the Gulf of Mexico, and on the North, Northeast, and 
Southwest by Galveston Bay. An examination of the several contour maps 
introduced in evidence at the hearing discloses that Galveston Bay extends 
for some miles to the North and Northeast from Galveston and, since the 
Gulf of Mexico lies to the South, Southwest and Southeast, and West Gal¬ 
veston Bay to the West, the land area in the vicinity of Galveston Island 
lies largely to the Northwest. According to the official United States 
Census for 1950, Galveston had a population of 66,568 persons. The city 
of Houston is located approximately 50 miles northwest from Galveston. 
According to the official 1950 United States Census, Houston had a popula¬ 
tion of 596,163 persons, but that figure has increased considerably since 
that time. The terrain between Galveston and Houston is flat and level, 
there being no natural obstacles such as hills, mountains, or valleys. 
Consequently, in order for a television station located on Galveston Island 
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to obtain the maximum utilization of its channel signal wise with respect 
to land area and population, it is necessary that the transmitter be located 
to the northwest from Galveston. Otherwise, should the transmitter be 
located on Galveston Island, a considerable portion of the station’s signal 
would fall over the Gulf of Mexico, where there are no human inhabitants. 
Whereas, to the northwest from Galveston, in the general direction of 
Houston, there is a heavily populated area. 

8. At the hearing, Houston Consolidated laid great stress on five 
different transmitter locations proposed by Gulf in applications filed with 
the Commission, referred to by Houston Consolidated in its Exhibits as 
Sites Nos. 1, 2, 3, 4, and 5, as demonstrating a secret plan, pattern, 

5058 and objective of the KGUL-TV management to move gradually away 

from Galveston toward Houston, a city of approximately ten times the 
population of Galveston, thereby circumventing the allocation of Channel 
11 to Galveston, and removing the station to Houston by degrees so gradual 
as to tT seem imperceptible and not to disclose to the Commission the ulti¬ 
mate plan and design. M It should be kept in mind that KGUL-TV has oper¬ 
ated from only one transmitter location, designated as Site No. 3, the 
same designation given by Houston Consolidated in its exhibits. Site No. 1 
was the site proposed by Gulf Television Company, a partnership, for the 
location of its transmitter in its original application filed with the Commis¬ 
sion on June 30, 1952, and granted November 19, 1952. This proposed 
site is approximately twelve miles northwest from Galveston. Construction 
of the transmitter was never begun at this location. Transmitter Site No. 2 
was located approximately 19 miles northwest from Galveston. No con¬ 
struction of the station’s transmitter was ever begun at Site No. 2. Instead, 
Gulf filed an amended application specifying the location of its transmitter 
at Site No. 3, located approximately 22 miles northwest from Galveston. 

The Commission granted this application on January 28, 1953. The trans¬ 
mitter and tower 550 feet above average terrain were constructed at this 
site and KGUL-TV began operations on March 22, 1953. KGUL-TV is still 
operating from this site. At the time Gulf filed applications for construction 
permits to locate the KGUL-TV transmitter at Site No. 1, No. 2, and No. 3, 


respectively, the transmitter could not have been located at either Site 
No. 4 or 5 because this would have been in violation of the Commission's 
rules and spacing requirements then in effect. At that time Channel 11 
was also assigned to Waco, Texas, and the location of the transmitter at 
either of these locations would have violated the minimum co-channel as¬ 
signment spacings provided for in the Commission's Sixth Report and 
Order. However, after KGUL-TV began operations at Site No. 3. on peti¬ 
tion of certain applicants in Oklahoma, the Commission changed the assign¬ 
ment table and moved the Channel 11 assignment from Waco to Ft. Worth, 
Texas, and assigned a different VHF Channel to Waco, thus removing the 
restriction of a station on the same channel in Waco. Subsequently, on 
June 28, 1954, Gulf filed an application for modification of construction 
permit, specifying a 1249 foot tower with transmitter to be located approxi¬ 
mately 33 miles northwest from Galveston, designated by Houston Con¬ 
solidated in its exhibits as Site No. 4 and which designation will be followed 
here. The Washington Airspace Committee did not approve a 1249 tower 
for this location and Gulf then filed an amended application specifying a 
transmitter and 1249 foot tower to be located approximately 28 miles north¬ 
west from Galveston, this being Site No. 5, under protest. In this appli¬ 
cation, Gulf also requested and obtained permission to increase its power 
from 235 kw ERP to 261 kw ERP. Houston Consolidated contends that 
KGUL-TV's transmitter at this location will be approximately six miles 
closer to the center of Houston than the center of Galveston, the 
principal community to be served under the Channel 11 assignment, and 
completes the design of KGUL-TV to place a minimum signal strength of 
77 dbu’s over the city of Houston, which will be a principal city signal 
over Houston as well as over Galveston. 

9. Under KGUL-TV's present operation, Houston is within KGUL- 
TV 1 s service area. Under its present operation from Site No. 3 with 
power of 235 kw ERP and a 550 foot tower, KGUL-TV places a signal 
strength of 80 dbu over the city of Galveston, which is in excess of the 
77 dbu required by Section 3. 685 of the Commission's Rules. Under the 
present operation from Site No. 3, the computed coverage contour maps 
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introduced in evidence at the hearing show that the city of Houston lies 
within the Grade B contour of KGUL-TV and the greater part of the city 
lies within the Grade A contour of KGUL-TV. Operating from the proposed 
transmitter Site No. 5, under protest herein, with power of 261 kw ERP 
and a 1249 foot tower as proposed, KGUL-TV will place a minimum signal 
of 84 dbu over the city of Galveston, which is an increase of 4 dbu over 
the present signal and 7 dbu in excess of the minimum requirements of 
Rule 3. 685. The minimum signal strength over Houston will be 85 dbu. 
Between the location of the proposed antenna site and Galveston there are 
no obstructions which would produce shadow effects. Considering the re¬ 
quirements of Rule 3. 685 of placing a minimum of 77 dbu over Galveston 
and also the air hazard problems of the immediate area, the location of 
KGUL-TV T s transmitter and antenna as proposed is as close to the theo¬ 
retical center point of population of the area as possible. The theoretical 

” center of gravity” of population distribution of the area is in the vicinity 
3/ 

of Pasadena- Texas.; The transmitter site (No. 5) proposed by KGUL-TV 
in its construction permit of September 1, 1954, under protest herein, is 
located approximately 14 miles from Pasadena and this ’’center of gravity”. 
Operating as proposed under the construction permit of September 1, 1954, 
under protest herein, no area presently receiving coverage of Grade A 
quality or better would lose any service. On the other hand, the signal 
strength throughout the Grade A and Grade B coverage area of the existing 
operation would be substantially increased. 

10. A comparison of the land area served within the Grade A and 
Grade B contours by KGUL-TV from Sites Nos. 1, 3, and 5, shows the 
following: 


3/ Pasadena is southeast from Houston, between Houston and Galveston. 
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Nov. 19, 1952 
Construction 
Permit 
(Site No. 1) 

Existing 

Operation 
(Site No. 3) 

Sept. 1, 1954 
Construction 
Permit 
(Site No. 5) 

Total Area (Sq. Mi.) 

Grade A 

2,290 

4,060 

6.940 

Grade B 

6,090 

8,330 

13.280 

Land Area (Sq. Mi.) 

Grade A 

1,280 

2, 676 

5.050 

Grade B 

3,440 

5,440 

9.250 

Ratio of Land Area to 

Total Area 

Grade A 

55.9% 

65.9% 

72.8% 

Grade B 

56.6% 

65.2% 

69.7% 

Thus, it is seen that, in 

each successive site proposed by KGUL-TV for 


the location of its transmitter, the amount of land area covered within 

the Grade A and Grade B contours has increased, and. more important. 

the ratio of land area covered to total area (partly water) covered within 

such contours has increased. Also, the ratio of land area covered within 

both the Grade A and B contours of KGUL^TV's existing operation and that 

proposed in the construction permit under protest herein has increased 

considerably over that proposed by Gulf in its original construction permit 

granted November 19, 1952 (Site No. 1). 

The following table illustrates the increase: 

Ratio of Land Area Covered to That 
Proposed in November 19, 1952 
Construction Permit 
_ (Site No. 1) _ 

Existing Sept. 1, 1954 

Operation Construction Permit 

(Site No. 3) (Site No. 5) 

Grade A 208% 394% 

Grade B 158% 269% 

11. The Commissions spacing of channels in its allocation plan is 

based upon use of maximum power and antenna height. The ma xi mum 

power and antenna tower height permitted by the Commission’s rules for 
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5061 a television station operating on Channel 11 in Galveston, Texas, 

is 316 kw and an antenna height above average terrain of 2,000 feet, re¬ 
spectively. Therefore, if KGUL had begun operating under the November 
19, 1952, construction permit, with the transmitter located at Site No. 1, 
with maximum power of 316 kw and a 2,000 foot antenna, the cities of 
Houston and Galveston would lie within both the Grade A and principal 
city contour, which is the 77 dbu contour. It is Gulf's contention that in 
each of its successive proposals with respect to location of its transmitter 
and height of its tower, KGUL-TV has sought a location and tower height 
which will cover the maximum number of people commensurate with the 
cost which Gulf could afford and consistent with the rules of the Commis¬ 
sion, including the required 77 dbu minimum signal strength over Galveston, 
the principal community to be served. 

12. At the hearing, the undersigned Hearing Examiner permitted 

4/ 

Houston Consolidated to introduce into evidence the program logs— of 
Television Station KGUL-TV for six weeks of operation, as follows: 

June 21 through June 27, 1953 
September 21 through September 27, 1953 
December 21 through December 27, 1953 
May 21 through May 27, 1954 
August 21 through August 27, 1954, and 
September 21 through September 27, 1954. 

Analyses in exhibit form were prepared of these logs as to types and per¬ 
centages and introduced in evidence by Houston Consolidated as substanti¬ 
ation of its claims that KGUL-TV has not lived up to its original program 
representations made to the Commission in its application and that such 
programs do not meet the needs of the people of Galveston, the principal 
community to be served. As was stated in Paragraph 5, supra , when, on 
November 7, 1952, Gulf Television Company, the corporation, filed an 


4/ These program logs were produced at the hearing by Gulf under a 
Subpoena Duces Tecum issued by the Hearing Examiner at the request 
of Houston Consolidated. 
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amendment to the original application which had been filed by the partner¬ 
ship Gulf Television Company, the corporation left unchanged the original 
program proposal which had been made and filed by the partnership with 
the Commission. Thus, in effect, Gulf Television Company, the corpo¬ 
ration applicant herein, adopted the program proposal which previously 
had been filed with the Commission by the partnership. 

13. This program proposal was prepared by Mr. Paul E. Taft, 
who was then a partner in Gulf Television Company, the partnership, but 
who is now President and General Manager of Gulf Television Company, 
a corporation, applicant herein. At the time Mr. Taft prepared and 
filed the program proposal with the Commission on June 30, 1952. he 
had not had any experience in television or radio broadcasting. The pro¬ 
posal was based on a total of 30 hours per week of broadcasting time, 
without any network affiliation. However, j between the time Gulf obtained 
its construction permit on January 28, 1953, and the time the station 
began operating on March 22, 1953, the station obtained a network affilia¬ 
tion with Columbia Broadcasting System. Consequently, when KGUL-TV 
began operations with a network affiliation, KGUL-TV did not follow the 
program proposal and total hours of weekly operation which had been 
made by the partnership in its application and later adopted by the corpo¬ 
ration, Gulf Television Company, applicant herein. Having a network 
affiliation, KGUL-TV began initial operations with different programs 
and hours of weekly operation from those originally proposed to the Com¬ 
mission which were based on a non-network operation. However, Houston 
Consolidated maintains that this constituted misrepresentation to the Com¬ 
mission and a failure on the part of Gulf to live up to its proposals. The 
evidence shows that, for the week of June 21 through June 27, 1953. in¬ 
stead of telecasting a total of 30 hours as Gulf’s program proposal called 
for, KGUL-TV actually telecast approximately 81 1/2 hours during that 
week; 91 1/2 hours during the week of September 21-27, 1953 ; 99 hours 
during the week of December 21-27, 1953; 123 hours during the week of 
May 21-27, 1954; 121 hours during the week of August 21-27, 1954; and 
122 hours during the week of September 21-27, 1954. Thus, KGUL-TV's 
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total hours of weekly telecasting has steadily increased until, in Septem¬ 
ber, 1954, KGUL-TV was actually telecasting more than four times the 
number of weekly broadcast hours which it originally proposed to the 
Commission. Even so, as stated above, Houston Consolidated contends 
that this constituted a misrepresentation to the Commission. 

14. Houston Consolidated urges that a comparison of the analyses 
of KGUL-TV T s program logs for the weeks of June, September, December, 
1953, May, August and September, 1954, with the percentage analysis of 
Gulfs proposed weekly program schedule filed with the Commission on 
June 30, 1952, shows that KGUL-TV did not live up to the representations 
made to the Commission with respect to percentages of time devoted to 
the telecasting of programs in the various categories, such as entertain¬ 
ment, religious, agricultural, etc. A true evaluation of KGUL-TV’s 

5/ 

performance during its short period of operation- cannot be obtained by 
comparing statistical analyses of its program logs with those of its 
original program proposal. The fact that differences exist in the percent¬ 
ages of time allocated to various program categories does not necessarily 
result in a finding or conclusion that Gulf has not lived up to its promises 
or that its programs do not meet the needs of the people of Galveston, 
the principal community to be served. This does not mean, however, 
that KGUL-TV should ignore the needs of the people of its entire service 
area and confine all of its attention to persons residing within the defined 
municipal boundaries or limits of the City of Galveston. As stated in 
Paragraph 13, the original program proposal was prepared by Mr. Taft 
before he had had any broadcast experience and was based on an operation 
of 30 hours per week, without any network affiliation. Commencing oper¬ 
ations with a network affiliation necessarily caused a change in programming 
from that originally proposed. Under the circumstances, the surest and 
best way to determine whether the programs offered by Gulf meet the needs 
of the people of Galveston, the principal community to be served, and 


5/ KGUL-TV had been operating for approximately 18 months when this 
protest was filed. 
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whether such programs are consistent with the representations heretofore 
made to the Commission is to examine the content of such programs. 

What are the programs which Gulf has been telecasting since it has been 
on the air? The program logs of KGUL-TV for the six weeks during 
June, September, December, 1953, and May, August, and September. 

1954, are in evidence and available for examination, together with the 
other exhibits and testimony. 

15. One of the live programs of KGUL-TV which is primarily 
directed towards the needs of the people of Galveston and is the station's 
principal vehicle for public service programming is "Eleven Video Lane." 
This program takes its name from the address of the station's Galveston 
studios and was inaugurated on April 19, 1954. shortly after the employ¬ 
ment of Mr. Robert J. Savage by KGUL-TV as Director of Public Service 
Programming, on April 5, 1954. Mr. Savage has had long experience in 
radio, beginning with Frederick W. Ziv, Inc., in Cincinnati. Ohio, in 
1930, and continuing in advertising, radio, and newspaper work until 
joining the staff of KGUL-TV on April 5, 1954. Mr. Savage's primary 
responsibilities and duties as Director of Public Service Programming 
for KGUL-TV are to coordinate and manage the public service program¬ 
ming of the station. Under date of April 5, 1954, Mr. Taft, Gulfs Fresi- 

6 / 

dent and General Manager, wrote a letter- to approximately 56 civic, 
religious, welfare, and so-called public service organizations in Galveston 
and Galveston County, announcing Mr. Savage's appointment as Director 
of Public Service Programming for KGUL-TV, inviting their participation 
in programs on that station and offering to make free time available for 
their public announcements and programs. Since the mailing of this letter, 

Mr. Savage has had contact with each of such organizations either 
by mail, telephone, or in person. In addition, he has had contact with 
approximately 150 other organizations in Galveston and Galveston County. 
Representatives of many of these organizations have appeared on KGUL-TV 
programs. Mr. Savage has contacted so-called public service agencies 


6/ Gulf Exhibit No. 8. 
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in Texas City, Lamarque, Hitchcock, Alta Loma, and Algoa in Galveston 
County, and Freeport, Brazesport, Alvin, Angleton, and Bay City in 
Brazoria County, and also some agencies in Harris County. 

16. ’’Eleven Video Lane” is a live, sustaining, fifteen to twenty- 
five minute afternoon discussion and talk program, originating in the 
Galveston studios, five times weekly. The program is presided over by 
Mr. Savage who assists invited guests in discussing matters and subjects 
of local interest. During the period January 1 through October 5, 1954, 
representatives of approximately 90 religious, governmental, military, 
veterans, charitable, educational, cultural, civic and fraternal organiza¬ 
tions made appearances on the program ’’Eleven Video Lane” on a total 

of 127 occasions. On approximately 80 of these programs, the appearances 
were made by representatives of local organizations, that is, organizations 
located in Galveston and Galveston County. 

17. Another live program, ’’This Afternoon”, is directed primarily 
toward the people of Galveston and environs. This is a fifteen minute 
afternoon program, sometimes sustaining and sometimes commercial, 
formerly Monday through Friday, but produced twice weekly at the time 
of the hearing. This program originates in the Galveston studios, and is 
presided over by MrsJ Marge Crumbacker and Mr. Hank Williamson. 

Mrs. Crumbacker and Mr. Williamson interview invited guests on current 
local events and matters of interest to local civic, educational, welfare 

and other public service organizations. During the period January 1 through 
October 5, 1954, representatives of 37 civic, educational, cultural, welfare, 
and public service organizations appeared on this program on 58 occasions. 
Of these appearances, 31 were made on behalf of Galveston and Galveston 
County organizations, 14 were representatives of organizations located 
in Houston and Harris County, and 13 representatives from other localities. 

18. The program ”Fun for All” originates live in the Galveston 
studios Tuesday through Friday of each week, from 5:00 to 5:15 p. m., 
and sometimes longer. Although this program is designed primarily for 
children, Mrs. Marge Crumbacker conducts the program and, from time 
to time, many persons appear on this program who have requested time 
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as representatives of a public service organization but were not able to 
obtain time on either of the other programs "Eleven Video Lane" or 
"This Afternoon" at the exact date on which they may have requested to 
appear. In this way, KGUL-TV is generally able to accommodate persons 

and representatives of such organizations for immediate appearances 
on one of these programs on the date on which they request to appear. 
During the period January 1 through October 5, 1954. representatives of 
approximately 20 educational, civic, agricultural, and military organiza¬ 
tions appeared on this program on 22 occasions. Of these appearances. 

14 were made by Galveston and Galveston County organizations and 3 ap¬ 
pearances were made by Houston and Harris County organizations. Five 
appearances were made by organizations from other localities. Most of 
the "Fun for All" programs are sustaining, although at times, some are 
commercial. 

19. The principal live religious program on KGUL-TV is a 30 
minute, sustaining program entitled "TV Chapel." currently on Saturday 
from 12:30 to 1:00 p.m., and originating from the Galveston studios. 
Ministers of the various churches in Galveston conduct religious services 
on this program. The ministers are selected by the Ministerial Alliance 
of Galveston. Originally, this program was scheduled on Sunday morning, 
but it was inconvenient for the minister to conduct this program and also 
handle his church duties the same morning. Therefore, the program was 
shifted to Sunday afternoon. Subsequently, with the agreement of the 
Ministerial Alliance, the program was changed to Saturday. During the 
period of January 1 to October 5, 1954, ministers of 19 different churches 
in Galveston have conducted 34 religious programs on "TV Chapel." At 
the hearing, Houston Consolidated emphasized that no minister of the 
Jewish faith appeared on the program during that period. In addition to 
"TV Chapel," KGUL-TV also has various religious film programs, in¬ 
cluding an opening and closing prayer at the beginning and close of each 
day's broadcast operations, and on Sunday the station telecasts CBS film 
programs such as "The Christophers", "Back To God”. "Look Up and 
Live", "Man's Heritage", "God's World", "A Lamp Unto My Feet", "The 
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Pastor", fT I Behold His Glory", etc. For example, during the period 
January 1 to October 5, 1954, KGUL-TV telecast "Layman’s Call To 
Prayer", which is the three minute prayer program given at the opening 
and close of each broadcast day, 574 times for a total of 28 hours and 42 
minutes. During the same period KGUL-TV also telecast the film pro¬ 
grams mentioned above, together with other film programs which will 
not be listed herein, on 69 separate occasions, totalling a program time 
of 19 hours and 15 minutes. There is no evidence to show that KGUL-TV 
has ever refused sustaining time to a pastor or representative of any 
church, religious, educational, civic, governmental, charitable, or other 
public service organization for program or announcement time on the 
station. 

20. Among its numerous contentions, Houston Consolidated urges 

n, 7/ 

that, since Gulf proposed that 10%— of its broadcast time would be devoted 
to religious programming, and the analyses made by Houston Consolidated 
of KGUL-TV’s program logs for the six weeks in evidence show a percent- 
5066 age of only 1.0% plus for each of those six weeks except for the week 

of December 21-27, 1953, which was 4.3%, that thereby Gulf did not live 
up to its promises to the Commission in its program proposal and the sta¬ 
tion is not satisfying the needs of the people of Galveston for religious 
programming. Also, Houston Consolidated criticized KGUL-TV’s religious 
program "TV Chapel" because it is now telecast on Saturday instead of 
Sunday and that Sunday is a more desirable day for telecasting such a pro¬ 
gram. As has been stated in Paragraph 14 above, an evaluation of KGUL- 
TV^ programs cannot properly be made solely on the basis of a statistical 
analysis of its program logs. Nor is the day of the week the program may 
be telecast of critical importance. The content and nature of the programs 
are the most reliable guides, not statistical percentages. 

21. Houston Consolidated, criticizes KGUL-TV’s agricultural pro¬ 
grams as not in keeping with Gulf’s original program proposal for the 

7/ Based on a 30 hours broadcast week, this would amount to approxi¬ 
mately 3 hours per week of religious programming. 
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reason that Gulf proposed that 5% of its program time would be devoted 
to agriculture, or approximately one hour and thirty minutes per week, 
and Houston Consolidated's analyses of KGUL-TV’s program logs, which 
are in evidence show that for three of those weeks KGUL-TV only averaged 
1.0% plus in agricultural programs, and for the other three weeks KGUL- 
TV did not have any agricultural programming. Mr. Jack Thomas was 
the first Director of Agricultural Activities for KGUL-TV. Mr. Thomas 
was employed by KGUL-TV soon after the station began operations on 
March 22, 1953, and remained with KGUL-TV until December. 1953. 

While Mr. Thomas was with the station he conducted a 20 to 25 minute 
agricultural program five days per week. Monday through Friday. After 
Mr. Thomas left the station, KGUL-TV did not have a director of agri¬ 
cultural programs until some time between August 11 and September 6. 

1954, when Mr. Guy Popham was employed as Farm Director. Mr. 

Popham is a part-time employee of KGUL-TV. serving also as Secretary 
of the Lamarque Chamber of Commerce. Under the direction of Mr. 
Popham, and with the assistance of Mr. Allred Crocker. Agricultural 
Agent for Galveston County, KGUL-TV currently telecasts a live sustain¬ 
ing agricultural program, "Rural Reveille. " This is a fifteen minute 
program, five days per week, Monday through Friday, at 6:45 to 7:00 a. m.. 
and originates in KGUL-TV’s Galveston studios. The Galveston County 
Home Demonstration Agent has also appeared on this program. In addition 
to this program, KGUL-TV televised an agricultural program entitled 
’’Lets Go to Market” on the following dates in 1954: April 5-9. 13-16, 

19-23, 26-30, and May 3-7, 10-14. 

22. At the hearing, Mr. Morris B. Vieman of Dickinson. Galveston 
County, Texas, formerly Agricultural Agent for Galveston County, testified 
that, during the year 1953, a representative of KGUL-TV telephoned Mr. 
Vieman and informed Mr. Vieman that the station was interested in dis¬ 
cussing with Mr. Vieman possible agricultural programs for the 
station. At that time, Mr. Vieman was serving as County Agricultural 
Agent. Mr. Vieman drove to Galveston, a distance of approximately 22 
or 23 miles, and discussed with such representative the possibilities and 
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availability of personnel and material to put on such a program. Mr. 
Vieman suggested that personnel could be made available through Mr. 
Vieman's office and through the Soil Conservation Service and other agri¬ 
cultural offices in the area. After this conversation, Mr. Vieman was 
not contacted by a representative of KGUL-TV concerning agricultural 
programming on the station until April, 1954, when a representative of 
KGUL-TV again telephoned Mr. Vieman with reference to agricultural 
programs. At that time Mr. Vieman stated to this representative, in 
substance, that he (Mr. Vieman) expected to retire in June of the same 
year and, for this reason, would not be interested in discussing the pre¬ 
sentation of an agricultural program. Mr. Vieman retired as of June 30, 
1954, and was succeeded by Mr. Alfred Crocker, who is now serving as 
Agricultural Agent for Galveston County. After becoming Comity Agent, 
Mr. Crocker made his first appearance on a KGUL-TV television program 
in tT Eleven Video Lane" and often appears on "Rural Reveille." 

23. Another live program directed primarily to the people of 
Galveston is Tt Island Headlines", telecast at 7:25 to 7:30 a.m., each 
morning, five days per week, Monday through Friday. This program is 
a compilation of local Galveston news assembled by KGUL-TV newsmen. 
This is a sustaining program. Another local live program, "Galveston 
Items", a five minute program telecast five days per week at 8:55 a.m., 
gives a resume of local events and Galveston club activities and announce¬ 
ments concerning them. There is another five minute newscast appearing 
at 7:55 a.m., five days per week, Monday through Friday, giving an ac¬ 
count of local Galveston news. Since Mr. Bob Savage has been in charge 
of public service programming for KGUL-TV, he has started two daily 
weathercasts, one at 8:25 a.m., and the other at 5:00 p.m., five days 
per week. All the weather information telecast on KGUL-TV is obtained 
from the Galveston Weather Bureau and consists of information and fore¬ 
casts of local weather conditions, supplemented by general weather condi¬ 
tions prevailing throughout the State of Texas. This information is ob¬ 
tained from the offices of the U. S. Weather Bureau located in Galveston. 
There is evidence in the record to the effect that, during June or July, 
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1953, while Mr. Jack Thomas was employed by KGUL-TV as director of 
agricultural activities for the station, Mr. Ernest Carson, Meteorologist 
in charge of the Galveston office of the U. S. Weather Bureau from whom 
Mr. Thomas was then obtaining weather information, received criticism 
from several persons concerning the manner in which weather forecasts 
for Galveston and vicinity were being telecast by Mr. Thomas. The 
criticism made to Mr. Carson was that Mr.. Thomas, in his telecasts, 
was applying the forecasts for Galveston and vicinity to the Houston and 
vicinity area. Mr. Carson further testified that he has not received any 

other criticism in this respect since July or August. 1953. and. 
since that time, KGUL-TV has continued to telecast weather information 
and forecasts which it has received from the U. S. Weather Bureau in 
Galveston several times daily. 

24. On September 25, 1954, KGUL-TV began a 30 minute live pro¬ 
gram to be telecast each Saturday afternoon from 3:00 to 3:30 p. m., on a 
sustaining basis, during the fall months as a civic promotion. This pro¬ 
gram originates from the Galveston studios, and is telecast by means of 
remote equipment set up on the beach at Galveston to promote swimming 
and bathing on the Galveston beach during the fall season, after the summer 
tourist and vacation trade has subsided. During the year 1954, KGUL-TV 
has also telecast the following live sustaining programs to the people of 
Galveston from its Galveston studios as special events: "Dental Health", 

a fifteen minute program on February 6; "Better Living", a fifteen minute 
program on February 20; "TV Forum", a thirty minute program on March 
14, 28, April 11, and May 9; "Healthy Living", a fifteen minute program 
on March 20, May 8, and 29; "Galveston History", a thirty minute program 
on June 9; "Lighting of Broadway", a 15 minute program on September 11; 
and "Cerebral Palsy Telethon" for 960 minutes on June 14 and 15. 

25. In addition to its live programming, during the period January 

1 through October 5, 1954, KGUL-TV has telecast a total of 5,922 minutes 
of sustaining film programs at the request of educational, religious, civic, 
charitable, agricultural, governmental, and similar organizations. These 
films are of a non-entertainment type and were telecast by KGUL-TV at 

__ 
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the request of educational, religious, charitable, civic and public service 
organizations. Although not all of the requests for the telecasting of 
these non-network sustaining films came from Galveston organizations, 

21 of the requests did come from Galveston organizations, 92 requests 
came from national organizations, and five requests came from Houston 
organizations. 

26. Houston Consolidated contends that another example of KGUL- 
TV’s failure to live up to its program proposals and to meet the needs of 
the people of Galveston is in KGUL-TV’s educational programs. In its 
program proposal made to the Commission, Gulf proposed to devote 5% 
of its total weekly broadcast time to educational programs. This amounts 
to one hour and thirty minutes per week based on a 30 hour operational 
week. According to Houston Consolidated’s analyses of KGUL-TV’s pro¬ 
gram logs for the six weeks which aie in evidence, KGUL-TV devoted 
1.8% of its total broadcast time to telecasting educational programs during 
the week June 21-27, 1953; 1. 6% during the week of September 21-27, 

1953; 0.5% during the week of December 21-27, 1953; 1.2% during the 
week of May 21-27, 1954; 0.4% during the week of August 21-27, 1954; 
and 0.4% during the week of September 21-27, 1954. However, KGUL-TV 
did not limit its weekly operations to only 30 hours of broadcast time as 
originally proposed by Gulf, but actually operated a total of 81-1/2 hours 
for the week of June 21-27, 1953; 91-1/2 hours during the week of Septem¬ 
ber 21-27, 1953; 99 hours during the week of December 21-27, 1953; 123 
hours during the week of May 21-27, 1954; 121 hours during the week of 

August 21-27, 1954; and 122 hours during the week of September 
21-27, 1954. Since Houston Consolidated’s analyses are based on these 
hours of operation which is a weekly operating schedule of between three 
and four times more than the total hours of weekly broadcast time which 
Gulf originally proposed, a comparison of such analyses with Gulf’s origi¬ 
nal program proposal on a percentage basis does not afford a true compar¬ 
ison, An examination of KGUL-TV’s educational programs actually tele¬ 
cast is a more appropriate comparison. 

27. For the week of June 21-27, 1953, KGUL-TV’s educational 


programs consisted of a 29 minute film program telecast on Tuesday 
evening entitled "The John Hopkins Review", a DuMont network program. 

The other educational programming for the week was a one hour CBS 
film program on Sunday afternoon entitled "Adventure". So, even on the 
basis of Houston Consolidated's method of comparison, percentagewise, 
it is seen that KGUL-TV actually telecast a total of one hour and twenty- 
nine minutes of educational film programs during this week against Gulf's 
original proposal of one hour and thirty minutes of educational programming. 
For the week of September 21-27, 1953, KGUL-TVs educational program¬ 
ming consisted of a thirty minute DuMont film program "The John Hopkins 
Review"; a thirty minute CBS film program "Community Chest"; and a 
thirty minute CBS film program "Adventure"; all telecast on Sunday. The 
three programs total one hour and thirty minutes of broadcasting time, 
approximating Gulf's program proposal on a percentage basis. The edu¬ 
cational program for the week of December 21-27, 1953, was the thirty 
minute CBS film program "Adventure", telecast on Sunday. The educational 
programming for the week of May 21-27, 1954, consisted of a thirty minute 
CSS film program "What In The World", telecast on Saturday, and a one 
hour CBS film program "Adventure", telecast on Sunday afternoon. The 
educational program for the week of August 21-27, 1954, was the thirty 
minute CBS program on Sunday, "What in the World", and for the week 
of September 21-27, 1954, the educational program was a thirty minute 
film program telecast on Saturday entitled "Skippy’s Three R's". In this 
connection, Houston Consolidated questioned KGUL-TV’s classification 
of several of its film programs as educational. 

28. Houston Consolidated also contends that a comparison of the 
analyses of KGUL-TV's program logs for the six weeks whichare in evidence 
demonstrates that KGUL-TV has not lived up to the promises made by 
Gulf in its program proposal for discussion programs and that KGUL-TV 
is not satisfying the needs of the people of Galveston for more discussion 
programs. Houston Consolidated bases this argument on Gulf’s original 
proposal to devote 8.3% of its total weekly broadcast time to discussion 
programs, whereas the analyses show that KGUL-TV actually devoted 
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0.6% of its time to discussion programs for the week of June 21-27, 1953; 

0.5% for the week September 21-27, 1953; 0.5% for the week December 

21-27, 1953; 10* 6% for the week May 21-27, 1954; 1.2% for the week 
August 21-27, 1954; and 0.4% for the week September 21-27, 1954. As 
has heretofore been stated, KGUL-TV's programs may not properly be 
evaluated on the basis of a comparison of percentages. Therefore, the 
content of the discussion programs for the six weeks will be examined. 

The discussion program for the week June 21-27, 1953, consisted of a 
thirty minute live, local commercial program on Tuesday, entitled "Gal¬ 
veston Forum". For the week of September 21-27, 1953, the discussion 
program was a thirty minute local, live commercial program, "TV Forum". 
For the week December 21-27, 1953, the discussion program was a thirty 
minute network program entitled "Juvenile Jury". The discussion program 
for the week May 21-27, 1954, consisted of approximately 2-1/2 to 3 hours 
daily of the so-called McCarthy Hearings, on a sustaining basis, and a 
thirty minute CBS network program on Sunday entitled "Youth Takes A 
Stand". For the week August 21-27, 1954, the discussion programs con¬ 
sisted of a thirty minute program on Tuesday evening entitled "Juvenile 
Jury" and a thirty minute program on Friday entitled "Its News To Me". 

The discussion program for the week September 21-27, 1954, was a thirty 
minute CBS network sustaining program on Sunday entitled "Youth Takes 
A Stand". 

29. In Gulf's original application filed with the Commission, Gulf 
proposed to devote 21.8% of its total weekly broadcast hours to the tele¬ 
casting of live sustaining programs and 11. 6% of its total weekly broadcast 
time to live commercial programs, or a total of 33.4% of its total weekly 
broadcast time to live programming. Here again Houston Consolidated 
urges that by comparing the analyses made by Houston Consolidated of 
KGUL-TV's program logs for the weeks of June, September, December 
1953; May, August and September, 1954, with the percentage analysis of 
Gulf's original program proposal wherein Gulf proposed 33.4% of its total 
weekly broadcast time would be devoted to live programming, it will be 
evident that KGUL-TV is not living up to its promises made to the Com- 
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mission and is not meeting the needs of the people of Galveston for live 
programming. Such a comparison in percentages is not satisfactory as 
has been stated for the reason that Gulf's proposal was based on an opera¬ 
tion of 30 hours per week and Houston Consolidated's analyses are based 
on KGUL-TV's program logs of total weekly broadcast time between three 
and four times more than the total hours of weekly broadcast time which 
Gulf originally proposed. As a matter of fact. Gulf's original program 
proposal was that it would broadcast 10.02 hours (33.4% of 30 hours) per 
week of live programming. A more reliable method of determining whether 
KGUL-TV's performance is in keeping with Gulf's original proposal and 
whether KGUL-TV is meeting the needs of the people of Galveston in the 
category of live programming is to examine KGUL-TV's program logs 
5071 and see how many hours per week KGUL-TV has been devoting to 

live programming. KGUL-TV's program logs for six weeks of operation 
are in evidence and what do they show in the way of live programming? 

30. An examination of KGUL-TV’s program logs for the six weeks 
has been made to determine the actual amount of time in hours and minutes 
which KGUL-TV has devoted to the telecasting of live sustaining and live 
commercial programs during the weeks in question. The respective 
amounts are as follows: 

June 21-27, 1953 

6 hours, 35 minutes of live sustaining programs 

5 hours, 15 minutes of live commercial programs 

or a total of 11 hours and 40 minutes of live programming for the week. 

September 21-27, 1953 

12 hours, 15 minutes of live sustaining programs 
1 hour, 35 minutes of live commercial programs 
or a total of 13 hours, 50 minutes of live programming for the week. 

December 21-27, 1953 

6 hours, 52 minutes of live sustaining programs 

2 hours, 37 minutes of live commercial programs 
or a total of 9 hours, 29 minutes of live programming for the week. 
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May 21-27, 1954 . . 

6 hours, 21 minutes of live sustaining programs 

4 hours, 56 minutes of live commercial programs 
or a total of 11 hours, 17 minutes of live programming for the week. 

August 21-27, 1954 

7 hours, 11 minutes of live sustaining programs 

11 hours, 3 minutes of live commercial programs 
or a total of 18 hours, 14 minutes of live programming for the week. 

September 21-27, 1954 

7 hours, 26 minutes of live sustaining programs 

9 hours, 13 minutes of live commercial programs 
or a total of 16 hours, 39 minutes of live programming for the week. 

5072 31. Houston Consolidated also contends that KGUL-TV has not lived 


up to its promises made to the Commission with respect to the number of 
non-commercial spot announcements which it would broadcast per week. 

In its original application, Gulf proposed to operate 30 hours per week 
and broadcast 38 non-commercial spot announcements per week. Accord¬ 
ing to Houston Consolidated's analyses of KGUL-TV's program logs for 
the six weeks which are in evidence, KGUL-TV made 12 non-commercial 
spot announcements during the week June 21-27, 1953; 55 during the week 
of September 21-27, 1953; 9 during the week of December 21-27, 1953; 

17 during the week May 21-27, 1954; 98 during the week August 21-27, 
1954; and 67 during the week September 21-27, 1954, or an average of 43 
spot announcements per week. The undersigned Hearing Examiner has 
made a count of the non-commercial spot announcements listed in such 
logs and finds them to be as follows: 20 non-commercial spot announce¬ 
ments for the week June 21-27, 1953; 91 for the week September 21-27, 
1953; 19 for the week December 21-27, 1953; 34 for the week May 21-27, 
1954; 115 for the week August 21-27, 1954; and 59 for the week September 
21-27, 1954, or an average of 56. 2 non-commercial spot announcements 
per week. 

32. In its Proposed Findings of Fact and Conclusions, Houston Con¬ 
solidated attaches considerable importance to the testimony of Messrs. 
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William H. Kugle, Jr., and James P. Simpson, Jr., candidates for 
public office in Galveston County during the 1st and 2nd Democratic Pri¬ 
mary Elections held in Texas on July 24 and August 28, 1954, respectively. 
The purpose of this testimony is not disclosed. Nevertheless, the sub¬ 
stance of this testimony will be repeated here. Mr. Kugle did not seek 
time for himself on KGUL-TV in the first primary and only sought one 
ten minute time segment for himself for a political campaign speech during 
the second primary. Both Mr. Kugle and Mr. Simpson preferred time 
during the period 6:30 or 7:00 to 10:00 p.m,. Mr. Danny Cochran, KGUL- 
TV advertising salesman for Galveston County, with whom Messrs. Kugle 
and Simpson were dealing notified Messrs. Kugle and Simpson that the 
KGUL-TV advertising rates for Galveston County were less than one-half 
the rates outside the county, to-wit, $300 per hour, but that the time 
segment between 6:30 or 7:00 and 10:00 p.m. was difficult to obtain due 
to prior commitments and network broadcasts. Mr. Kugle testified that, 
at the time he and Simpson were arranging with Mr. Cochran for possible 
program time for the second primary, Mr. Cochran "went over the log 
with us at that time and showed us that it was practically all taken insofar 
as good time was concerned. M Mr. Kugle and Mr. Simpson each wanted 
5 or 10 minute time segments in the second primary, one for Mr. Kigle, 
and Simpson wanted as many 5 or 10 minute segments as $500.00 would 
buy, and left it to Mr. Cochran to obtain for them the best time available. 
As previously stated, Mr. Kugle requested time for only one speech and 
that was during the second primary. Mr. Kugle purchased time 
and delivered a speech on a ten minute segment on Thursday, August 26, 
at 6:15 p.m., preceding the second primary election on Saturday, August 
28. Mr. Simpson purchased time on KGUL-TV and delivered four speeches 
during the second primary as follows: 

1:30 to 1:45 p.m., August 12, 1954 
7:00 to 7:10 p.m., August 19, 1954 
5:45 to 5:55 p.m., August 24, 1954 
5:45 to 6:00 p.m., August 27, 1954 

Thus, it is seen that Mr. Simpson made one speech during the segment of 
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time which he preferred, between 6:30 to 7:00 to 10:00 p. m. It will also 
be noted that Mr. Simpson’s broadcast on August 27 was made on the 
evening preceding the second primary (run-off) election on Saturday, 

August 28. Both Mr. Kugle and Mr. Simpson testified that their opponents 
were not given any preferential treatment in program time by KGUL-TV 
and no discrimination whatever was shown by KGUL-TV between Kugle 
and Simpson and their respective opponents. 

33. Houston Consolidated contends that KGUL-TV has violated 
Section 3. 652(a) of the Commission’s Rules in making periodic station 
identification announcements, especially by its use of oral announcements 
such as ’’This is K-GUL-TV, CBS television for the Galveston-Houston 
area”, ’’K-GUL-TV, CBS television station serving the Texas Gulf Coast 
area”, or ’’K-GUL-TV, CBS television serving the greater Gulf Coast 
area”. A preponderance of the reliable, probative, and substantial evi¬ 
dence shows that these statements are not, nor are they intended by KGUL- 
TV as station identification announcements, but are merely station pro¬ 
motion, advertising to the listening audience that KGUL-TV is the affiliate 

of CBS in the Galveston, Houston, and Gulf Coast area, and that, accompany¬ 
ing such oral statements is a visual slide or film with the following or 
similar wording: ’’Your CBS Station, KGUL-TV, Channel 11, Galveston”. 

On the basis of the entire record it is found that, at the beginning and end 
of each broadcast day, KGUL-TV announcements identify the station by 
call letters ’’Galveston” and ’’Channel 11”, both aurally and visually. In 
addition, at these times, the announcement is made that the transmitter 
is located near Arcadia, Texas, and that the main studios are located at 
11 Video Lane, Galveston, and the station’s aural and visual power is 
also given. During the broadcast day, the station is identified on the hour 
visually or aurally by call letters, ’’Galveston” and ’’Channel 11”. 

34. Houston Consolidated contends that Gulf’s studio which it 
formally opened in Houston on or about August 3, 1954, is its ’’main" 
studio and that thereby Gulf has violated Section 3.613 of the Commission’s 
Rules by locating its ’’main” studio outside the city of Galveston, the prin¬ 
cipal community to be served. Houston Consolidated claims that Gulf has 
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also violated Section 319 of the Communications Act by constructing its 

Houston studio without prior approval by the Commission. In this 
connection, it is found that Gulf did not seek nor obtain permission from 
the Commission before constructing its Houston studio. As has been 
stated in Paragraph 5, s upra , KGUL-TV’s Galveston studios are located 
in a one-story building at 11 Video Lane, where they have been located 
since KGUL-TV began operations on March 22, 1953. KGUL-TV began 
operations in a modest way, with a staff of 23 people, of whom only four 
or five, mainly technical employees, were experienced in television. 

There were no experienced personnel in the program department. When 
KGUL-TV began operations, the Galveston studios on 11 Video Lane con¬ 
tained approximately 3140 square feet of floor space. In May, 1953. ap¬ 
proximately two months after the station began operations, 940 square 
feet of floor space were added to the Galveston studios. Also, as KGUL- 
TV added to its studio floor space, it also made increases in its staff, 
until in December 1953, the staff had grown to approximately 50 persons. 

Of the increased staff, one was an experienced program director and one 
a new chief engineer with more experience. In January 1954. KGUL-TV 
completed the second addition to the floor space of its Galveston studio, 
increasing it by 10Q0 square feet. Two months later, in March of 1954, 
approximately one year after the station had been in operation, KGUL-TV 
completed a third addition to its Galveston studios, adding 565 square 
feet of additional floor space. By this time, March 1954, KGUL-TlTs 
Galveston studios contained a total of 5,645 square feet of floor space. 

Along with the increase in size of its studio floor space KGUL-TV con¬ 
tinued to increase the size of its staff until it had grown to 78 persons in 
August of 1954, and to 80 persons in November, 1954. Also, in November 
1954, KGUL-TV completed the fourth addition to its Galveston studios, 
adding 2,975 square feet of floor space, making a total area of 8, 620 
square feet of floor space in the Galveston studios. GulTs Houston studio 
contains 4,598 square feet of floor space. 

35. Among some of the reasons which Houston Consolidated advances 
to support its contention that the Houston studio is Gulf’s "main” studio 


are the following: The ceiling of the Houston studio is one foot higher 
than the ceiling of the*Galveston studios; Mr. Taft T s office in the Houston 
studio is larger and more sumptuously furnished than his office in the 
Galveston studios; Mr. Taft, Gulf’s President and General Manager of 
KGUL-TV, spends one-half of his time in Houston and one-half of his 
time in Galveston; the Galveston studios do not have sufficient M prop M 
storage space; the Houston studio has dressing rooms and Galveston 
studios do not; the Galveston studios are located in a one-story building 
while the Houston studio is located on the top floor of a skyscraper, the 
Prudential Building; the annual rent paid for the Houston studio is larger 
5075 than the amount paid for the Galveston studios; the Houston studio 

has a concert grand piano and an organ, while the Galveston studio has 
an upright piano; three full-time and one part-time advertising salesmen 
are assigned to Houston and only one to Galveston; KGUL-TV does not 
refer to the Houston studio as a TT branch M studio; Gulf never sought author¬ 
ity from the Federal Communications Commission for construction of its 
Houston studio; and that most of the live commercial shows were moved to 
Houston when that studio was opened. Most of these arguments are De 
minimis . Evidently, Houston Consolidated concedes that Gulf’s Galveston 
studios were its ’’main” studios up until the time it formally opened its 
Houston studio on August 3, 1954, because, before that time, the Galveston 
studios were Gulf’s only studios. What is the difference, if any, in Gulf’s 
operations since it opened its Houston studio and before? Also, what is 
the comparison between the two studios with respect to size, equipment, 
use, duties and functions of personnel assigned to the respective studios, 
and programs which originate from the respective studios ? 

36. The Houston studio contains 4,598 square feet of floor space 
and the Galveston studios contain 8, 620 square feet of floor space. The 
Galveston studio is soundproofed. The Houston studio is not entirely 
soundproofed. Gulf has a five-year written lease on the Galveston studios, 
with an option for an additional five years. Gulf has a five year written 
lease on the Houston studio without an option for renewal. Gulf pays an 
annual rental of $4,920 for its Galveston studios and $10,972 for the Houston 




studio. One of the reasons for the opening; of the Houston studio was as 
a convenience to Houston and national advertisers. Several advertising 
agencies are located and have offices in Houston and only one advertising 
agency is located in Galveston. At the request of die sponsor advertisers, 
at least three live programs "Play Texan", "Don Mahoney", and ,r Bill 
Roberts" were moved to Houston. The principal differences in the two 
studios as to equipment are that the equipment in the Galveston studios is 
permanently installed, whereas some of tt*e equipment such as live cameras, 
micro-wave relay equipment, and audio control equipment in the Houston 
studio is removable and portable. Two film projectors and complete pro¬ 
cessing equipment are located in the Galveston studios whereas there are 
none in Houston. 

37. As of August 5, 1954, the distribution of employees between 


the Galveston and Houston studios was as follows: 

Galveston Houston 

Engineering Department 20 8 

Program Department 13 3 

Traffic Department 2 0 

General Administrative Department 5 3 

Film Department 3 0 

Accounting Department 4 0 

Sales Department 1 5 

Publicity Department 2 

Merchandising Department _0_ 3 

Total 48 24 


5076 KGUL-TV's Program Director, Chief Engineer, Accounting Depart¬ 

ment, Publicity Department, and general administrative functions are 
located in the Galveston studios. Gulf transacts all of its banking business 
with two Galveston banks and the payroll for all employees is prepared in 
the Galveston studios. National sales, Houston sales, regional sales, 
merchandising and publicity are handled by employees located in the Houston 
studio. These functions were being handled in Gulf's Houston sales office 
prior to the opening of the Houston studio. Gulf opened a sales office in 
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Houston immediately after beginning operations. National, Houston, and 
regional sales have always been handled in Gulf’s Houston office. Mr. 
Robert Savage, KGUL-TV’s Director of Public Service Programming, 
has his office in the Galveston studios where all of KGUL-TV’s live sus¬ 
taining and participating programs originate. KGUL-TV does not have a 
Director of Public Service Programming stationed in the Houston studio. 

The live programs which originate in the Houston studio are those programs 
requested by advertisers or created by their advertising agencies. All 
film programs originate in the Galveston studios. 

38. Houston Consolidated contends that, in August 1954, three hours 
and thirty-five minutes of live programming were produced in Houston 
while only one hour and thirty-five minutes of live programming were pro¬ 
duced in Galveston. Houston Consolidated further alleges that, in Septem¬ 
ber 1954, all live programs except five-minute newscasts were produced 
in Gulf’s Houston studio. Is this statement borne out by the record ? 
KGUL-TV’s program logs for the weeks of August 21-27 and September 
21-27, 1954, are in evidence. What do they show with respect to the 
amount of live programming produced in the Galveston and Houston studios 
during these weeks? For the week of August 21-27, 1954, KGUL-TV’s 
logs show that 12 hours, 13 minutes of live programming were produced 

in the Galveston studios and 6 hours, one minute of live programming 
originated in the Houston studio. For the week of September 21-27, 1954, 

10 hours, 45 minutes of live programming were produced in the Galveston 
studios and 5 hours, 54 minutes of live programming originated in the 
Houston studio. 

39. KGUL-TV has two advertising rates. One, the local rate, is 
$300 per hour. The local rate is available to merchants and advertisers 
located in Galveston and Galveston County who do not have regional or 
national distribution of their product. However, an advertiser in Galveston 
or Galveston County who has regional or national distribution of his product 
pays the national rate. On occasions, the local rate has been extended 

to merchants in small towns outside Galveston County. KGUL-TV employs 
one full-time salesman to sell advertising in Galveston and Galveston 
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County. This salesman is paid a salary and commission but his commis¬ 
sion is greater than that paid Houston salesmen because of greater sales 
in Houston. KGUL-TV f s gross income for the eleven month period 
January 1 through November 30, 1954, from sales to Galveston advertisers 
at the local rate was $36, 557. 60. Mr. Taft testified that KGUL-TV has 
always sought advertising from Galveston merchants and has never 
refused to sell advertising time to a Galveston merchant who sought time 
or spot announcements. KGUL-TV’s other rate is the national rate. The 
national rate is $700 per hour. The national rate applies, as a general 
rule, to advertisers outside of Galveston and Galveston County, although 
on occasions, the local rate has been extended to merchants in small towns 
outside Galveston County. The greater part of KGUL-TV’s advertising 
is derived from advertisers outside of Galveston County. In fact, the 
greater part of KGUL-TV 1 s advertising revenue is obtained from national, 
regional, and Houston advertisers. KGUL-TV has four full-time and one 
part-time salesmen located in Houston. Houston salesmen are authorized 
to sell only to Harris County advertisers, at the national rate. They are 
not permitted to sell at the local rate nor in other portions of Texas. 
Houston salesmen may sell national advertising only if the advertising is 
placed in Harris County. If the national advertising is placed outside the 
State of Texas, it comes under the national spot sales contract. 

40. By reason of the wide price differential between KGUL-TNTs 
local and national advertising rate, Houston Consolidated contends that 
KGUL-TV is neglecting Galveston advertisers and concentrating on Houston 
advertisers. Also, Houston Consolidated contends that, since agencies 
placing business on KGUL-TV receive a 15% commission and Houston 
advertisers pay the national rate which is more than double the local rate, 
agencies receive a larger commission when they sell advertising at the 
national rate. These contentions are evidently bottomed on the fact that, 
since KGUL-TV obtains a larger amount of advertising revenue from 
national and Houston advertisers, KGUL-TV is therefore neglecting 
Galveston advertisers. The nearest approach to any testimony critical 
of KGUL-TV's dealings with Galveston advertisers came from Mr. Robert 


Bowerman, an employee of Houston Consolidated and a former salesman 
for Boone & Cummings Advertising Agency in Houston. Mr. Bowerman 
testified, among other matters, to three occasions on which he had deal¬ 
ings with KGUL-TV for prospective Galveston advertisers. The substance 
of Mr. Bowerman’s testimony concerning the three instances is as fol¬ 
lows: In his capacity as salesman for Boone & Cummings, he prepared 
and presented to KGUL-TV for its approval a contract on behalf of a 
Houston business firm and a Galveston business firm for advertising on 
KGUL-TV. The Houston firm was the distributor for Hoffman television 
receivers. The Galveston firm was a Hoffman retail dealer in Galveston. 
Under the terms of the contract which Mr. Bowerman presented to KGUL- 
TV, the advertising would be paid for at the local rate by the Hoffman 
Manufacturing Company, through its Houston wholesaler. Under its ad¬ 
vertising rate structure, KGUL-TV refused to accept this advertising at 
the local rate. The second example testified to by Mr. Bowerman was 
as follows: Mr. Bowerman discussed with Mr. Jack Evans of Evans 
Food Stores, Mr. Evans’ possible sponsorship of advertising at a tentative 
5078 time segment on KGUL-TV. Before any contract was executed for 

the advertising, a representative of KGUL-TV notified Mr. Bowerman 
that such time segment was not available and offered an alternate time 
segment. This proffered time segment was not acceptable to Mr. Evans 
and the advertising was not placed on KGUL-TV. The third example of 
KGUL-TV’s dealings with Galveston advertisers concerned spot announce¬ 
ments which Mr. Bowerman placed with KGUL-TV on behalf of Nathan’s 
Ready-to-Wear, a Galveston merchant. The spot announcements were to 
be made at specified time segments on KGUL-TV. On several occasions 
the spots were moved to other time segments. A representative of KGUL- 
TV stated that the reason for the moves were that the time was being 
’’pre-empted”. 

41. Houston Consolidated also contends that KGUL-TV’s lack of 
interest in Galveston advertisers is demonstrated by the fact that KGUL- 
TV’s national rate is listed in Standard Rate and Data and other trade 
publications but makes no reference to KGUL-TV’s local rate. Also, 


Houston Consolidated complains that Gulf did not produce a Galveston 
rate card until the presentation of Gulf's direct testimony in its own behalf 
at the hearing herein. Further, Houston Consolidated states, in its Fro- 
posed Findings of Fact, that it is important to note that Mr. Bowerman 
testified that, in his dealings with KGUL-TV while working for the adver¬ 
tising agency, he "never saw a Galveston rate card". Nevertheless, Mr. 
Bowerman must have been aware of the Galveston local rate even though 
he may have not actually seen the local rate card. Mr. Bowerman also 
testified that he "carried the regular rate card and just divided it by two" 
to obtain the local rate. 

42. Houston Consolidated complains that KGUL-TV has neglected 
the Mexican population of Galveston and persons of Mexican descent in 
its programming. In support of this contention, Houston Consolidated 
offered the testimony of two witnesses, Mr. Vincent Alarid and Father 
Salvatoro A. Rodriguez, residents of Galveston. Mr. Alarid is a Mexican 
by birth and has resided in Galveston for approximately 26 to 28 years. 

He is a citizen of the United States and past president of the Galveston 
chapter of an organization called League of Latin American Citizens, 
commonly referred to by the abbreviation LULAC. The purpose of the 
organization is to foster education and betterment of citizens of Mexican 
or Latin extraction and of the whole community. Mr. Alarid testified 
that there are approximately 11,000 to 13,000 persons in Galveston of 
Latin American extraction. All meetings of the organization are conducted 
strictly in English and English, not Spanish, is spoken in most of the homes 
of persons in Galveston of Latin American descent. Mr. Alarid testified 
that he had not observed many programs on KGUL-TV but of those, none 
were telecast in the Spanish language. Counsel for Houston Consolidated 
asked Mr. Alarid the question: "Do you know whether or not the Latin 
American people in this area are in the minority in the community?" Mr. 
Alarid replied: "If you don't mind, I would like to explain that". ’1 don’t 
believe there is any such group as a minority, because it takes all the 

minorities to make a majority. I think they are all minorities when 
you go one by one". In answer to another question by counsel for Houston 
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Consolidated as to whether the Latin American population of Galveston 
constituted a majority of the approximately 65,000 total population of 
Galveston, Mr. Alarid replied: "Well, as I said before, I don’t believe 
there is such a thing as minority because when you take out, for instance 
Scotch-Irish and people of Jewish extraction, - - - they are one whole 
mass and I have never considered one people one minority because they 
are all benefit of minority with great, great mass and that is why we have 
America". In reply to another question by counsel as to whether "This 
is true of America generally", Mr. Alarid replied: "Absolutely”. Mr. 
Alarid testified that he had appeared on KGUL-TV on several occasions. 
He appeared on a KGUL-TV program during August 1954, again around 
St. Valentine day in 1955, and again on Monday following St. Valentine 
day, Mr. Alarid also testified that he was present on one occasion when 
a representative of the LULAC organization appeared on a KGUL-TV 
program. Mr. Alarid testified that, to his knowledge, his organization 
LULAC has never been refused sustaining time on KGUL-TV. The other 
witness, Father Salvatore A. Rodriquez, rector of the Mexican Catholic 
Church in Galveston, testified that he had been offered time on KGUL-TV 
and had appeared on a program soliciting aid for orphan children. He 
testified that, during the year 1954 he observed a program on KGUL-TV 
on behalf of the LULAC organization. He has never been refused sustain¬ 
ing time on KGUL-TV. Mr. Cardenas, the Mexican Consul has appeared 
on KGUL-TV programs on two occasions. 



Conclusions 
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1. Under Issue No. 1, Houston Consolidated contends that, since 
Gulf originally proposed a transmitter site near Galveston, but actually 
constructed its transmitter at another site further away from Galveston 
and nearer Houston, and now proposes to locate its transmitter still nearer 
to Houston and further away from Galveston, Gulf has effected a change 

in the Commissions Table of Assignments without rule-making proceed¬ 
ings. Stated another way, Houston Consolidated contends that KGUL-TV 
is now a Houston television station and not a Galveston station. The de¬ 
termination of this issue also involves consideration of Issue No. 2, as 
to whether the location of KGUL-TV’s transmitter and antenna as proposed 
is in violation of Section 3.685 of the Commission's Rules and Regulations. 

2. Section 3. 685(a) of the Commission's Rules provides that the 
location of the transmitter and antenna system of a television station on 
Channel 11 in Galveston shall be so chosen that a minimum signal strength 
of 77 dbu will be placed over the entire City of Galveston, the principal 
community to be served. This provision of the rule is mandatory, that 
is, the placing of a minimum signal strength of 77 dbu over the entire 
City of Galveston. However, the choice as to the exact location of the 
transmitter and antenna is left somewhat to the discretion of the applicant. 
The Commission has purposely left the actual site selection largely to the 
discretion of the applicant because the Commission realizes and has pro¬ 
vided in Subsection (b) of Section 3.685 of the Rules that "topography, 
shape of the desired service area, and population distribution may make 
the choice of a transmitter location difficult." This provision of the Rules 
is particularly applicable to a Galveston television station. Galveston is 
located on an island. Galveston is entirely surrounded by water. The 
Gulf of Mexico lies adjacent to Galveston on the south, southwest, and 
southeast. Galveston Bay lies to the north and northeast. Therefore, 

the only practicable location for the transmitter and antenna system for 
a Galveston television station is a site considerably northwest from Gal¬ 
veston. Otherwise the greater part of the station's signal would be radi¬ 
ated over the Gulf of Mexico and Galveston Bay where it would render no 


useful service. The only land area in the vicinity of Galveston is in the 
direction toward the northwest toward Houston. Gulf has selected a loca¬ 
tion approximately 28 miles to the northwest from Galveston. Does this 
location meet the requirements of the Commission's Rules?. 

3. Rule 3.685(a) limits the distance to which a site for the location 
of the transmitter and antenna for a television station assigned to Galveston 
on Channel 11 can be moved away from Galveston by requiring that a 
minimum signal of 77 dbu be placed over the entire city of Galveston. 
However, the selection of the site for the location of the transmitter and 
antenna for Gulf's operation on Channel 11 in Galveston lies within the 
discretion of Gulf. This selection should be made in the light of the pro¬ 
visions of subsection (b) of Rule 3. 685, but subject to review and approval 
by the Commission. Versluis Radio and Television, Inc . 9 RR 1123 (1954). 
Operating from the transmitter and antenna site as proposed, KGUL-TV 
will place a minimum signal of 84 dbu over the entire city of Galveston. 
This is 7 dbu in excess of the minimum requirements of Subsection (a) 

of Rule 3. 685. Therefore, it is concluded that Gulf's proposal which is 
under protest meets the requirements of Section 3.685(a) of the Rules. 

4. Operating as proposed, KGUL-TV will place a minimum signal 
of 85 dbu over the city of Houston. This is 1 dbu in excess of the minimum 
signal which will be placed over Galveston. Does this circumstance render 
unsuitable the site selected by Gulf for the location of its transmitter and 
antenna ? Houston Consolidated contends that this would have the effect 

of changing the Table of Assignments without rule-making proceedings; 
that, in the Sixth Report and Order, the Commission assigned Channel 11 
to Galveston and, under the provisions of Section 307(b) of the Act, only 
one principal city (Galveston) should be served by KGUL-TV. Certainly, 
5081 in its Sixth Report and Order, the Commission did not limit, restrict 

nor circumscribe the signal of a television station exclusively to the city 
or principal community named in the Table of Assignments. The Commis¬ 
sion, in said order, expressly stated that, in formulating the Table of 
Assignments, '’primary consideration was given to the fact that the VHF 
can effectively cover large areas, and VHF was used wherever possible 
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in larger cities since such cities have broad areas of common interest**. 
From this explanation of its philosophy, it is self-evident that, in promul¬ 
gating the Table of Assignments, the Commission was aware that VHF 
television stations on channels assigned to Houston and Galveston would 
necessarily be within each other's service area. Since the beginning of 
its operations on March 22, 1953, Houston has been within KGUL-TV*s 
service area. KGUL-TV operating on Channel 11, is a VHF channel. 
Under Gulf's pending proposal, KGUL-TV*s service area will be consider¬ 
ably enlarged. The fact that Gulf proposes to increase its minimum signal 
over Houston to that of a principal city signal does not necessarily render 
Gulf's proposal objectionable under the Rules. As the Commission stated 
in Versluis Radio and Television, Inc ., supra .: "Although we recognize 
the possibility of a situation arising which would indicate the unsuitability 
of a site despite compliance with the mandatory requirements of the Rules, 
the fact that a proposal does comply with these requirements creates a 
strong presumption that the site selected is acceptable". By reason of 
Galveston's unique geographical location with respect to land area and 
population, Gulf's choice of its proposed transmitter and antenna site is 
justified. It is concluded that operations from a site in the immediate 
area as that proposed will result in the maximum utilization of Channel 
11 for a television station in Galveston. After all, the principal purpose 
of a television facility is service to the public, the maximum television 
service to the greatest number of people. Gulf's proposal which is under 
protest proposes television service to a larger number of people than its 
present operation. This leads to the crux of this case, the important 
question on which everything else turns. That question is, in effect, will 
a grant of the construction permit under protest herein result in the people 
of Galveston being slighted or neglected by KGUL-TV to such an extent 
as would amount to an evasion of the purposes of the Rules ? 

5. Will the people of Galveston have an outlet for local expression 
under Gulf's proposal for its future operations? One of the most reliable 
guides for future performance is a record of past operations. Gulf*s logs 
for six weeks of operations are in evidence; These logs show conclusively 
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that KGUL-TV has been providing the people of Galveston with an outlet 
for local expression. Gulf has been generous in affording sustaining 
time to representatives of educational, religious, civic, governmental, 
and various public service organizations located in Galveston, both for 
5082 programs and spot announcements. Gulf has a Director of Public 

Service Programming who solicits and assists such organizations to par¬ 
ticipate in programs on KGUL-TV. Although the analyses prepared by 
Houston Consolidated of KGUL-TV’s logs show that, during some weeks, 
the percentage of broadcast time devoted to certain categories was small, 
under some standards, and, for some weeks none at all, compared to 
Gulf’s original proposal, this does not demonstrate that KGUL-TV has 
not been satisfying the needs and desires of the people of Galveston and 
affording them an outlet for local expression. It must be remembered 
that Gulf’s original proposal was prepared by Mr. Taft who had had no 
previous radio or television experience and was based on a proposed 
operation of 30 hours per week, without any network affiliation, and with 
only 23 employees. When KGUL-TV began operations, it had obtained a 
network affiliation and, instead of telecasting 30 hours during the first 
week, it actually telecast more than 80 hours during that week. Since that 
time, KGUL-TV has continued to expand, increase, and improve its oper¬ 
ations, all to the advantage of the listening and viewing public within its 
service area. As of August 1954, KGUL-TV was telecasting approximately 
121 hours per week and was employing more than 70 persons on its staff. 
Houston Consolidated contends that, when Gulf’s original proposal is 
compared to its performance, this amounts to a misrepresentation to the 
Commission. Is success and progress to be penalized ? Regardless of 
percentages, the important fact is that KGUL-TV is and has been, in its 
programming, utilizing persons and topics of interest to Galveston and 
Galvestonians. The record is replete with evidence of testimonials from 
residents and representatives of organizations in Galveston attesting to 
KGUL-TV’s co-operation and assistance to such organizations in its pro¬ 
gramming and sustaining spot announcements in behalf of such organiza¬ 
tions. This is not a comparative proceeding. The burden of proof rests 
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upon Houston Consolidated to establish the affirmative of each of the issues 
which it requested. The issues are set out in Paragraph 2 hereof. Upon 
the basis of the entire record, this Hearing Examiner concludes that the 
record is devoid of evidence that Gulf has in the past or plans in the future 
to telecast any programs, the interest of which would be confined to Houston. 
As was stated by the Commission in Versluis Radio and Television, Inc ., 
supra : M The Commission’s concern with local programming is not so 
parochial that it would restrict a broadcaster during any considerable 
portion of the total broadcast time to satisfy local expression exclusively . 
Giving voice to local needs and interests is not necessarily accomplished 
by imposing boredom on the rest of the service area". 

5083 6. Although the evidence shows thati the greater part of KGUL-TVs 

advertising revenue is derived from advertisers outside of Galveston 
County, this does not necessarily make KGUL-TV a Houston station as 
contended by Houston Consolidated. The evidence does not show just what 
portion of KGUL-TV’s advertising revenue is derived from Houston adver¬ 
tisers. All advertising obtained by KGUL- TV from advertisers located 
outside of Galveston County carries the national rate. The mere fact that 
KGUL-TV receives more revenue from advertisers located outside Gal¬ 
veston County than from advertisers residing in Galveston does not mean 
that KGUL-TV is neglecting and not soliciting Galveston advertisers. As 
stated in Paragraph 5, supra , the burden of proof is upon Houston Con¬ 
solidated to establish the affirmative of the issues. There has been no 
showing by Houston Consolidated that KGUL-TV’s programming has been 
or will be predominently directed toward the Houston audience or that 
KGUL-TV has been neglecting Galveston advertisers and preferring Houston 
advertisers. KGUL-TV employs one salesman to solicit advertising in 
Galveston and employs four full-time and one part-time salesman to solicit 
advertising in Houston. This does not mean that KGUL-TV is neglecting 
Galveston advertisers. The fact is that the population of Houston and its 
metropolitan area is approximately ten times that of Galveston. Naturally, 
KGUL-TV receives more advertising revenue from advertisers located 
outside of Galveston County than from advertisers who reside in Galveston. 
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The evidence shows that there is one advertising agency located in Gal¬ 
veston, whereas there are several advertising agencies with offices 
located in Houston. Houston and the so-called Houston-Gulf Coast Market 
Area is and has been nationally advertised as one of the richest and most 
prosperous markets in America. Since KGUL-TV T s service area en¬ 
compasses Houston, should KGUL-TV be penalized for seeking to take 
advantage of this lucrative advertising market, provided it does not neglect 
the people of Galveston in its programming and does not fail to provide the 
people of Galveston an outlet for local expression. There is no probative 
evidence in the record to support the assertion that KGUL-TV has neglected 
or will under the proposal which is under protest, neglect the needs of the 
people of Galveston. 

7. With reference to Issue No. 5, a preponderance of the reliable, 
probative, and substantial evidence shows that Gulf T s studios at 11 Video 
Lane, Galveston, Texas, are its "main" studios. This being so, it was 
not necessary for Gulf to obtain permission from the Commission to con¬ 
struct its Houston studio. From what has been said, it is apparent that 
Gulf made full disclosure to the Commission concerning its intentions 
and plans to establish and operate a television station to serve the needs 
and interests of Galveston. Houston Consolidated has not discharged the 
burden placed upon it to establish the affirmative of the issues requested 
by it in its protest and set out by the Commission in its Memorandum 
Opinion and Order designating this proceeding for hearing. In short, 
Houston Consolidated has failed to establish its contention that the people 
of Galveston will be neglected or slighted in such a way that the grant to 
Gulf would actually evade the purposes of the Rules. Upon the basis of 
the entire record, it must be concluded that the grant of the construction 
5084 permit to Gulf Television Company is in compliance with the Com¬ 

missions Rules, that it does not evade the letter or purpose of the tele¬ 
vision Rules and that it would be in the public interest. 

Accordingly, IT IS ORDERED, this 27th day of May, 1955, that, 
unless an appeal to the Commission from this Initial Decision is taken 
by any of the parties by the filing of exceptions thereto within fifteen (15) 
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days after the issuance of this Initial Decision, or the Commission reviews 
the Initial Decision on its own motion in accordance with the provisions of 
Section 1.853 of the Rules, the protest of Houston Consolidated Television 
Company is denied; that the application for modification of construction 
permit (BPCT-1875) is granted; and that the construction permit hereto¬ 
fore granted by the Commission on September 1, 1954, is confirmed. 

/s/ John B. Poindexter 
John B. Poindexter 
Hearing Examiner 

Federal Communications Commission 

(Seal) 

Released: June 1, 1955 
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[ Received June 22, 1955 FCC] 

EXCEPTIONS TO INITIAL DECISION 
AND REQUEST FOR ORAL ARGUMENT 

Comes now Houston Consolidated Television Company, by its 
attorneys, and enters its exceptions to the Examiner’s Initial Decision, 
released on June 1, 1955, in the above-entitled proceeding and respect¬ 
fully requests oral argument thereon. Written notice of intention to 
appear and participate in oral argument is hereby given. A Brief in 
Support of the Exceptions is filed simultaneously herewith and incorpo¬ 
rated herein. 

Exceptions are taken as hereinafter indicated. 

FINDINGS OF FACT 

1. To the failure of the Examiner to find in paragraph 5 that R. 

Lee Kempner was paid $15,000 by Gulf Television Company to dismiss 
the application of Mirador Television Radio Corporation. (BPCT-1108, 
as amended) 

2. To the finding in paragraph 5 that R. Lee Kempner ’’joined with 
Messrs. Taft, Stewart, Johnson, Mills and others in forming Gulf Tele¬ 
vision Company, a corporation.” Mr. Kempner was a party in a competing 
applicant. (T. 1874, 3092) 

* * * # * 

53. To the failure of the Examiner to conclude that preference was 
given to Houston candidates in the allocation and sale of time for political 
broadcasts. (E. 149, 150) 

54. To the failure of the Examiner to make any conclusions con¬ 
cerning Issue No. 4. 

55. To the failure of the Examiner to conclude that I. D. ’s were 
broadcast without the word ’’Galveston” being used and thus Section 3. 652 
of the Rules was violated. (E. 151-156) 

56. To the failure of the Examiner to conclude that announcements 
giving call letters and a location, other than the city of assignment, were 
broadcast by Gulf in an attempt to mislead the viewing public and thus 
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violated the provisions of Section 3.652 of the Rules. (E. 151-156) 

57. To the failure of the Examiner, to conclude that the use of aural 
announcements identifying the station to a location to which it is not as¬ 
signed , such as tT Galveston-Houston area," even if the word "Galveston" 
also were used, in a slide, is a violation of Section 3.652. (E. 151-157) 

58. To the failure of the Examiner to conclude in paragraph 7 that 
the sale and allocation of time on Station KGUL-TV was controlled by the 
Houston office. (E. 164) 

59. To the conclusion in paragraph 7 that the preponderance of the 
reliable, probative, and substantial evidence shows that Gulf studios at 
Eleven Video Lane, Galveston, Texas, are its "main" studios. This con¬ 
clusion is not supported by the evidence. (E. 158-182) 

60. To the conclusion in paragraph 7 that it was not necessary for 
Houston to obtain permission from the Commission to construct the Houston 
studio. This conclusion completely ignores Houston's contention that 
irrespective of whether the Houston studio is the main studio, its construc¬ 
tion without permission violates the provision of Section 319 of the Act. 

61. To the failure of the Examiner to conclude that the majority of 
the live commercial programming broadcast by Station KGUL-TV originated 
in the Houston studios. (E. 162, 165, 166) 

62. To the failure of the Examiner to conclude that Mr. Taft's 
residence is in Houston, Texas, and not in Galveston County, Texas. 

(E. 210) 

63. To the conclusion in paragraph 7 ’’that the grant of the construc¬ 
tion permit to Gulf Television Company is in compliance with the Commis¬ 
sion’s Rules, that it does not evade the letter or purpose of the television 
rules, and that it would be in the public interest. " This is arbitrary and 
capricious in that it is contrary to the evidence in the record. 

64. To the failure of the Examiner to conclude that the grant of the 
application of Gulf Television Company is not consistent with the provision 
of Section 3.607 of the Commission's Rules, with the requirements of 
Section 307(b) of the Communications Act, and with the principles and 
purposes of the Commission's Sixth Report and Order. 


65. To the failure of the Examiner to conclude that the proposed 
location of Station KGUL-TV’s transmitter and antenna system is in violation 
of Section 3.685 of the Commission’s Rules and Regulations. 

66. To the failure of the Examiner to conclude that the programs 
offered by Gulf Television Company do not meet the needs of the people 

of Galveston, the principal community to be served, and are not consistent 
with the representations heretofore made to the Commission by Gulf Tele¬ 
vision Company. 

67. To the failure of the Examiner to conclude that Gulf Television 
Company has made station identification announcements in violation of 
Section 3. 652 of the Commission’s Rules. 

68. To the failure of the Examiner to conclude that Gulf Television 
Company has violated Section 3. 613 of the Commission’s Rules by the 
establishment of studio and offices in the Prudential Building, Houston, 
Texas. 

69. To the failure of the Examiner to conclude that Gulf Television 
Company commenced construction of its Houston studios without prior 
approval of the Commission and in violation of Section 319 of the Commu¬ 
nications Act. 

70. To the failure of the Examiner to conclude that a full disclosure 
was not made to the Commission, and that misrepresentations were made 

to the Commission with respect to the intentions and plans of Gulf Television 
Company to establish and operate a television station to serve the needs 
and interests of Galveston. 

71. To the failure of the Examiner to conclude that in light of the 
evidence adduced on the foregoing issues, the public interest, convenience, 
and necessity require that the grant of the application for modification of 
construction permit of Gulf Television Company be vacated and set aside. 


Request for Oral Argument 

Request is hereby made for permission to appear and present oral 
argument in support of the above-listed exceptions. 

Respectfully submitted, 
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HOUSTON CONSOLIDATED TELEVISION 
COMPANY 

By /s/ Harold E. Mott _ 

WELCH, MOTT & MORGAN 
Communications Building 
710 Fourteenth Street, N. W. 
Washington 5, D. C. 

/s/ W. Ervin James _ 

W. ERVIN JAMES 
17 Molton Street 
Montgomery, Alabama 

Its Attorneys 

June 21, 1955 


[ Received June 22, 1955 FCC] 

PETITION TO REMAND TO THE EXAMINER TO 
MAKE CONCLUSIONS UPON THE ISSUES IN 
ACCORDANCE WITH LAW 

Comes now Houston Consolidated Television Company, Protestant 
in the above-styled proceeding (hereinafter referred to as ’Houston’}, 
by its attorneys, and respectfully requests the Commission to remand 
the proceeding to the Examiner for the purpose of making conclusions 
upon all the issues specified by the Commission. In support thereof, 
Houston states as follows: 

1. The application of Gulf Television Company, licensee of Tele¬ 
vision Station KGUL-TV, Galveston, Texas (hereinafter referred to as 
"Gulf"), for a construction permit to change transmitter site, increase 
power, and increase antenna height was granted without a hearing by the 
Commission on September 1, 1954. 

2. Houston filed with the Commission on September 29, 1954, its 
Protest and Petition for Other Relief, pursuant to the provisions of Sections 
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309(c) and 405 of the Communications Act of 1934, as amended. 

3. An opposition to this Protest and Petition for Other Relief was 
filed by Gulf on October 19, 1954. 

4. The Commission on October 27, 1954, granted the above- 
mentioned Protest and Petition and directed that a hearing be held thereon 
on certain designated issues set forth in the Order. The hearing began 
on November 22, 1954, before the Honorable John B. Poindexter, an 

5240 Examiner of the Commission, was initially concluded on December 

29, 1954, and the record closed that date. Proposed Findings of Fact 
and Conclusions of Law and rebuttals thereto were filed both by Houston 
and by Gulf. 

5. By order of February 11, 1954, the record in this proceeding 
was reopened to permit the taking of depositions on behalf of Houston in 
the cities of Houston and Galveston, Texas. Depositions were taken of 
certain named individuals on March 8, 9, 10, 11 and 12, 1955. Further 
hearing was then held commencing March 28, 1955, and the record closed 
on March 30, 1955. Proposed Findings of Fact and Conclusions of Law 
were filed by Gulf and by Houston on April 19, 1955. 

6. The Commission in its Memorandum Opinion and Order granting 
the Protest and Petition of Houston and setting the application of Gulf for 
hearing, in Paragraph 15(b), limited the time for filing exceptions to 
fifteen days after the issuance of the Examinees Decision and the time 
for filing replies to any such exceptions to seven days. On June 8, 1955, 
the Commission granted the Petition To Extend Time for Filing Exceptions 
and Replies thereto, filed by Houston on May 10, 1955, and extended the 
time for filing such exceptions to twenty days from the issuance of the Ex¬ 
aminees decision and the time for filing replies thereto to ten days 
thereafter. 

7. The Examiner's Initial Decision was released by the Commission 
on June 1, 1955. Exceptions thereto are due to be filed on or before June 
21, 1955. Replies to such exceptions are due to be filed on or before 
July 1, 1955. 

8. The Initial Decision must be remanded to the Examiner for 
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failure to make conclusions on all issues of fact or law as is required by 
Section 409(b) of the Communications Act of 1934, as amended. 

9. Issue No. 4 of the Order of designation for hearing is as follows: 
M To determine whether Gulf Television Company has made station 

identification announcements in violation of Section 3.652 of the Com¬ 
missions Rules;" 

5241 The Examiner makes findings with respect to Issue No. 4 in Para¬ 

graph 33, page 21, of the Initial Decision, but fails to make any conclusion 
thereon, or grant or deny the proposed conclusions of Houston. 

10. Issue No. 6 of the Order of designation for hearing was as 
follows: 

"To determine whether Gulf Television Company commenced 
construction of a part of its station; namely its Houston studio, 
without prior approval of the Commission, in violation of Section 
319 of the Communications Act. " 

In Paragraph 34, page 22, the Examiner makes findings concerning Issue 
No. 6, but nowhere in the Conclusions of the Initial Decision does the Ex¬ 
aminer conclude that Section 319 has, or has not, been violated or accept 
or reject the proposed conclusion of Houston. 

11. Section 409(b) of the Communications Act of 1934, as amended, 
provides in pertinent part as follows: 

"The officer or officers conducting a hearing to which sub¬ 
section (a) applies shall prepare and file an initial decision, except 
where the hearing officer becomes unavailable to the Commission 
or where the Commission finds upon the record that due and timely 
execution of its functions imperatively and unavoidably require that 
the record be certified to the Commission for initial or final decision. 
In all such cases the Commission shall permit the filing of exceptions 
to such initial decision by any party to the proceeding and shall, 
upon request, hear oral argument on such exceptions before the 
entry of any final decision... All decision, including the initial 
decision, shall become a part of the record and shall include a 
statement of (1) findings and conclusions, as well as the basis there- 
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for, upon all material issues of fact, law, or discretion, presented 
on the record; and (2) the appropriate decision, order, or require¬ 
ment, " (See also Administrative Procedure Act, 60 Stat. 237, 243; 
5 U.S.C. Sec. 1009) 

It is clear from the foregoing that the Examiner is required to make con¬ 
clusions and state the basis therefor on all issues of fact or law presented 
on the record. It is also clear that the parties to the proceeding must be 
given an opportunity to file exceptions to such conclusions, and further 
that they shall be permitted to argue orally on such exceptions. 

12. The Examiner, having failed to make conclusions with respect 
to Issues No. 4 and No. 6, Houston Consolidated and the other parties to 
this proceeding have been denied a right guaranteed by law to file excep¬ 
tions thereto. In the absence of such conclusions, oral argument on 

Issues No. 4 and No. 6 would be meaningless. 

13. The Examiner's error cannot be cured by final decision of the 
Commission, since the Examiner is required by law in the Initial Decision 
to state his conclusions on every material issue of fact or law, and the 
basis therefor. Moreover, the parties to the proceeding are given the 
right to file exceptions and argue such exceptions orally before the Com¬ 
mission, and any attempt by the Commission to cure this defect in its 
final decision will deprive the parties of the opportunity to file exceptions 
thereto, prior to their becoming final, and to argue the matter of such 
exceptions before the Commission. 

WHEREFORE, THE PREMISES CONSIDERED, It is respectfully 
requested that the Commission remand the proceeding to the Examiner 
for the purpose of making conclusions upon Issues No. 4 and No. 6 in 
accordance with Section 409(b) of the Communications Act of 1934 as 
amended. 

Respectfully submitted, 


HOUSTON CONSOLIDATED TELEVISION 

COMPANY 
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By /s/ Harold E. Mott _ 

WELCH, MOTT & MORGAN 
Communications Building 
710 Fourteenth Street, N. W. 
Washington 5, D. C. 

By /s/ W. Ervin James _ 

W. ERVIN JAMES 
17 Molton Street 
Montgomery, Alabama 

Its Attorneys 


MEMORANDUM OPINION AND ORDER 
By the Commission: Commissioners Webster and Lee not participating. 

1. The Commission has before it for consideration a "Petition to 
Remand to the Examiner to Make Conclusions upon the Issues in Accord¬ 
ance with Law", filed on June 21, 1955 by Houston Consolidated Television 
Company; and Opposition thereto, filed on July 1, 1955 by Gulf Television 
Company; and an Opposition thereto, filed on July 1, 1955 by the Chief, 
Broadcast Bureau, Federal Communications Commission. 

Background 

2. On November 19, 1952, the Commission granted without hearing 
the application (BPCT-1108) of Gulf Television Company for Channel 11, 
Galveston, Texas. On September 1, 1954, the Commission granted with¬ 
out hearing an application (as amended) (BPCT-1875) of Gulf Television 
requesting modification of its outstanding construction permit. By Mem¬ 
orandum Opinion and Order of October 27, 1954 (FCC 54-1328), the Com¬ 
mission allowed a Protest [ under Section 309(c) of the Communications 
Act of 1934, as amended] of Houston Consolidated Television Company 
protesting the Commission’s grant of the above modification application. 

In the same Memorandum Opinion and Order, the Commission designated 
for hearing the said modification application upon eight issues specified 
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by Houston Consolidated in its protest. A hearing upon the modification 
application was had, and the record therein was closed on March 30, 1955. 
On June 1, 1955, the Commission released an Initial Decision (FCC 55D-36) 
of Hearing Examiner John B. Poindexter proposing a grant of the modifi¬ 
cation application. 

3. Issues (4) and (6) in the protest proceeding read as follows: 

M (4) To determine whether Gulf Television Company has 
made station identification announcements in violation of Section 
3.652 of the Commission’s Rules;” 

,T (6) To determine whether Gulf Television Company com¬ 
menced construction of a part of its station; namely its Houston 
studio, without prior approval of the Commission, in violation of 
Section 319 of the Communications Act;”. 

5307 The Petition 

4. In its petition of June 21, 1955, Houston Consolidated requests 
”that the Commission remand the proceeding to the Examiner for the pur¬ 
pose of making conclusions upon Issues No. 4 and No. 6 in accordance 
with Section 409(b) of the Communications Act of 1934 as amended.”—^ 
Petitioner alleges, with respect to Issue (4), that the Examiner makes 
findings in paragraph 33, page 21, of the Initial Decision, but that he fails 
to make any conclusion thereon or to grant or deny the proposed conclusions 
of the petitioner. With respect to Issue (6), it is alleged that the Examiner 
makes findings in paragraph 34, page 22, of the Initial Decision, but that 
nowhere in the Conclusions of the Initial Decision does he conclude that 
Section 319 has or has not been violated, or accept or reject petitioner’s 

1/ Section 409(b) provides, in part, that a hearing officer’s Initial Decision 
’’shall include a statement of (1) findings and conclusions, as well as the 
basis therefor, upon all material issues of fact, law, or discretion, pre¬ 
sented on the record;”, It also provides that ’’the Commission shall per¬ 
mit the filing of exceptions to such initial decision by any party to the 
proceeding and shall, upon request, hear oral argument on such exceptions 
before the entry of any final decision”. 
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proposed conclusions. It is contended by the petitioner that the alleged 
failure of the Examiner to make conclusions with respect to the above 
issues has resulted in the parties being "denied a right to the above law 
to file exceptions thereto.” ’In the absence of such conclusions, ,f it is 
argued, "oral argument on Issues No. 4 and No. 6 would be meaningless.” 
It is further contended that the Examiner’s alleged error cannot be cured 
by final Decision of the Commission because the parties would have been 
denied the right to file exceptions and to orally argue thereon prior to the 
conclusions having become final. 

The Oppositions 

5. In opposition to the above allegations with respect to Issue (6) 
Gulf Television points to the Examiner’s cpnclusions in paragraph 7, page 
31, of the Conclusions to the Initial Decision that Gulf Television’s Gal¬ 
veston studio is its ’’main” studio and that it was not necessary, therefore, 
that Gulf Television obtain permission from the Commission to construct 
the Houston studio. With respect to Issue (4), Gulf Television contends 
that the Examiner's findings in paragraph 33, page 21, of the Initial Deci¬ 
sion are to the general effect that it has not engaged in practices contrary 
to the requirements of Section 3.652 of the Commission’s Rules. Gulf 
Television also relies upon the Examiner’s conclusions expressed in para¬ 
graph 7, page 31 of the Conclusions to the Initial Decision that: 

’’Houston Consolidated has not discharged the burden placed 
upon it to establish the affirmative of the issues requested by it in 
its protest and set out by the Commission in its Memorandum 
Opinion and Order designating this proceeding for hearing. ” 

It is Gulf Television’s position that the Initial Decision complies 
with the technical requirements of Section 409(b) (see footnote 1, supra) 
and that the petition herein must be denied. 

6. The Broadcast Bureau presents arguments substantially identical 
to those of Gulf Television and adds: ’It is submitted that the conclusions 
discussed above when considered together with the findings made in con¬ 
nection with the issues in question fully inform the parties of the action 
taken by the Examiner, and the parties are at no disadvantage in taking 
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exception to any facts the Examiner has found or failed to find which the 
record will support, or in taking exception to any conclusion which the 
Examiner has made or should have made based on proper, supportable 
findings." 


Opinion 

7. We agree with Gulf Television and the Broadcast Bureau that the 
Examiner has substantially complied with the technical requirements of 
Section 409(b) with respect to the issues in question. We have carefully 
examined the Initial Decision and conclude that the position of the Examiner 
is unmistakable. The Examiner resolves Issue (6) with his conclusion to 
the effect that the Houston studio is not Gulf Televisions "main" studio 

and his opinion that Commission approval, therefore, was not a prerequisite 
to its construction. In paragraph 33, page 21, of the Initial Decision, it 
is clear that the Examiner has rejected the contention that Gulf Television 
has violated Section 3. 652(a) and has thereby resolved Issue (4). If it be 
petitioner’s contention that findings of fact and conclusions must be com¬ 
pletely and separately stated, it has cited no authority persuasive to its 
view. Insofar as is here pertinent, the Initial Decision is to the effect 
that petitioner failed to establish that Gulf Television violated either Section 
3.652 of the Commission’s Rules or Section 319 of the Communications Act. 
If the Examiner’s determinations are not supported by the basic findings 
or the findings by the record, there is ground for exception by petitioner. 
Any properly-filed exceptions bearing upon the matters in question will be 
given careful consideration by the Commission at the time it prepares its 
final Decision in the protest proceeding. In view of the foregoing, the 
petition must be denied. 

Order 

8. IT IS ORDERED, This 21st day of September, 1955, that the 
above-described petition of Houston Consolidated Television Company, 
filed on June 21, 1955 IS DENIED in all respects. 


(Seal) 

Released: 

September 23, 1955 


FEDERAL COMMUNICATIONS COMMISSION 

/s/ Wm. P. Massing 
Wm. P. Massing 
Acting Secretary 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * * * * * * 

5337 ORAL ARGUMENT OF MR. WALCK 

******* 

5339 Mr. Walck: * * * It is clear from the evidence that since 
KGUL-TV was originally granted its construction permit for a TV 
station in Galveston it has made great strides toward becoming in fact 
a Houston station, and the indications are that the proposed move will 
have an even greater influence in the station becoming as much a 
Houston station as those stations operating on channels which are 
allocated to Houston. 

This conclusion is based not just on an obvious fact of life or a 
reasonable assumption, for the evidence in the record gives emphasis 
to the likelihood of this eventuality. 

******* 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

FCC 56-88 
27469 

In re Application of ) 

GULF TELEVISION COMPANY (KGUL-TV) ' DOCKET NO. 11207 

Galveston, Texas i j File No. BPCT-1875 

For Modification of Construction ) 

Permit (Channel 11) ) 

Appearances 

Arthur W. Scharfeld , Theodore Baron and Warren Zwicker , of 
Washington, D. C., for Gulf Television Company; Harold E. Mott and 
Vincent B. Welch , of Washington, D.C., and W. Ervin James , of 
Montgomery, Alabama, for Houston Consolidated Television Company; 
and Earl C. Walck and David I. Kraushaar , for the Chief, Broadcast 
Bureau, Federal Communications Commission. 

DECISION 

By the Commission: Chairman McConnaughey dissenting; Commissioner 

Webster not participating; Commissioner Lee dis¬ 
senting and issuing a statement. 

I. Preliminary Statement 

1. This proceeding arose as a result of the filing by Houston Con¬ 
solidated Television Companyof a protest directed against the Com¬ 
mission’s action of September 1, 1954 in granting without hearing the 

2 / 

above-entitled application of Gulf Television Company. — 

2. On June 30, 1952, an application for a construction permit for 
Channel 11, Galveston, Texas was filed by Gulf Television Company, a 
partnership composed of Paul Taft, F. Kirk Johnson, James M. Stewart 
and Ballinger Mills (BPCT-1108). This application specified effective 


1 / Hereinafter sometimes referred to as Houston Consolidated. 
2/ Hereinafter sometimes referred to as Gulf Television or Gulf. 
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radiated powers of 58.5 kw visual and 29.3 kw aural. An antenna height 
of 547 feet above average terrain was proposed at a transmitter location 
two miles west of Lamarque, Texas, the proposed site being 13 miles 
northwest of the center of Galveston and 35 miles southeast of the center 
of Houston, Texas (Site No. 1). The main studio was proposed to be 
located in Galveston at a street address "to be determined." 

3. On November 7, 1952, there was filed an amendment to the above 
application which, inter alia , changed the partnership to a corporation 
bearing the same name and which reflected what was, in effect, a merger 
of the partnership and Mirador Television-Radio Corporation, a competing 
applicant for Channel 11 (BPCT-633). The amendment left unchanged the 
transmitter, antenna, main studio and program proposals of the original 

application. The Mirador application having been dismissed, the 
Gulf Television application was then unopposed, and the Commission 
granted it without hearing on November 19, 1952. 

4. On December 18, 1952, Gulf Television filed an application 
(BMPCT-951) with the Commission requesting modification of its construc¬ 
tion permit in several particulars. Among other proposals. Gulf Televi¬ 
sion proposed to locate a joint studio-transmitter site on United States 
Highway 75 (the Galveston-Houston Freeway) 1.7 miles southwest of 
Dickinson, Texas, the site being 19 miles northwest of the center of 
Galveston and 28.5 miles southeast of the center of Houston (Site No. 2). 
The modification application also requested an increase in powers to 238 
kw visual and 127 kw aural, and proposed an antenna 513 feet above average 
terrain. On January 12, 1953, Gulf Television filed an amendment to its 
modification requesting powers of 236 kw visual and 126 kw aural and re¬ 
questing a joint transmitter-studio location near State Highway 6, 1.3 
miles northwest of Arcadia, Texas, a site 22 miles northwest of the center 
of Galveston and 28. 5 miles southeast of the center of Houston (Site No. 3). 
The amendment also proposed an antenna height of 550 feet above average 
terrain. Another amendment to the modification application was filed on 
January 23, 1953. This amendment proposed a main studio location on 

the southeast corner of 45th and P 1/2, Galveston. On January 28. 1953, 
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the Commission granted the modification application, as amended. 

5. On March 22, 1953, Gulf Television commenced commercial 
operation (under call-letters ’’KGUL-TV”) from Site No. 3 pursuant to 
special temporary authority granted by the Commission on March 18, 1953. 
Gulf Television has continued to operate from this site until the present 
time. On March 26, 1954, Gulf Television made application for a license 
to cover its construction permit (BLCT-189). 

6. On June 28, 1954, Gulf Television filed another application 
(BPCT-1875) requesting modification of its construction permit. Inter 
alia , it proposed to locate its transmitter on Alvin-Pearland Road 4.5 
miles northwest of Alvin, Texas (Site No. 4). Site No. 4 is located 33 
miles northwest of the center of Galveston and 20.5 miles south-southeast 
of the center of Houston. It proposed an antenna height of 1176 feet above 
average terrain and powers of 261 kw visual and 131 kw aural. In July 

of 1954, Gulf Television opened a second studio, this one in Houston. 

7. The Airspace Subcommittee of the Air Coordinating Committee, 
Washington, D. C., did not approve the antenna height proposed at Site 
No. 4. On August 12j 1954, Gulf Television amended its modification 
application (BPCT-1875) to specify a transmitter location on Alvin-Friends¬ 
wood Road 3 miles north-northeast of Alvin (Site No. 5). Site No. 5 is 
located 28.5 miles northwest of the center of Galveston and 22 miles south- 
southeast of the center of Houston. The amendment proposed an antenna 
height of 1185 feet above average terrain, and powers of 261 kw visual 

and 131 kw aural. 

8. On September 1, 1954, the Commission granted without hearing 
Gulf Television’s modification application (BPCT-1875, as amended). By 
telegram of September 1, 1954, Houston Consolidated informed Gulf Tel¬ 
evision that it would protest this action of the Commission. On September, 

5408 15, 1954, the Commission granted Gulf Television’s license appli¬ 

cation of March 26, 1954 (BLCT-189) to cover operation from Site No. 3. 

On September 29, 1954, a ’’Protest and Petition for Other Relief” was 
filed by Houston Consolidated Television Company, permittee of Channel 
13, Houston, Texas. The pleading was directed against the above actions 
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of the Commission of September 1 and September 15, 1954. An Opposition 

3/ 

to this pleading was filed by Gulf Television on October 19, 1954. — A 
Reply to the Opposition was filed by Houston Consolidated on October 26, 
1954. 

9. In general, the above pleading of Houston Consolidated (a) pro¬ 
tested [pursuant to Section 309(c) of the Communications Act of 1934, as 
amended] the Commission's action of September 1, 1954; (b) requested 
(pursuant to Section 405 of the above Act) reconsideration or rehearing of 
the said action of September 1, 1954; (c) requested (also, pursuant to 
Section 405) reconsideration or rehearing of the Commission's action of 
September 15, 1954; and (d) prayed for a setting aside of the Commission's 
grants, for hearings on the two applications granted by the Commission, 
and for certain show cause and cease and desist orders. 

10. On October 27, 1954, the Commission released a Memorandum 
Opinion and Order (FCC 54-1328) disposing of Houston Consolidated's 
protest and petition. In the said opinion and order, the Commission found 
Houston Consolidated to be a "party in interest" within the meaning of 
Section 309(c) and a "person aggrieved" vrtthin the meaning of Section 405. 
Also, in the said opinion and order, pursuant to Section 309(c), the Com¬ 
mission designated for hearing Gulf Television's modification application 
of June 28, 1954, as amended (BPCT-1875), upon eight issues specified 
by Houston Consolidated in its protest. Houston Consolidated and the Chief 
of the Commission's Broadcast Bureau were made parties to the hearing. 

The Commission did not adopt the eight issues specified by Houston Con¬ 
solidated and, accordingly, placed the burden of proof thereon upon that 
party. The opinion and order denied Houston Consolidated's request for 
reconsideration or rehearing of its action of September 1, 1954 in view of 
the hearing provided for; denied the request for reconsideration or rehearing 
of its action of September 15, 1954 subject to an ultimate determination in 
light of allegations proven at the protest hearing; and denied the request for 

3/ By order of October 13, 1954 (FCC 54-1270), the Commission granted 
a request by Gulf Television that it be allowed until October 19, 1954 to 
reply to Houston Consolidated's pleading. 
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show cause and cease and desist order subject to appropriate action under 
Section 312 of the above Act should circumstances warrant it after the said 
protest hearing. The Commission postponed the effective date of its grant 
of September 1, 1954 pending its final determination with respect to Houston 
Consolidated’s protest. The eight issues specified by the protestant are 
as follows:—^ 

(1) To determine whether, under the facts and circumstances a grant 
of the application of Gulf Television (BPCT-1875) would be consistent with 
the provisions of Section 3.607 of the Commission’s Rules, with the re¬ 
quirements of Section 307(b) of the Communications Act, and with the 
principles and purposes of the Commission’s Sixth Report and Order; 

(2) To determine whether the proposed location of KGUL-TV’s 
transmitter and antenna system (BPCT-1875) is in violation of Section 
3. 685 of the Commission’s Rules and Regulations; 

(3) To determine whether the programs offered by Gulf Television 
Company meet the needs of the people in Galveston, the principal commu¬ 
nity to be served, and whether such programs are consistent with the rep¬ 
resentations heretofore made to the Commission by Gulf Television Com¬ 
pany; 

(4) To determine whether Gulf Television Company has made station 
identification announcements in violation of Section 3. 652 of the Commis¬ 
sion’s Rules; 

(5) To determine whether Gulf Television Company has violated 
Section 3. 613 of the Commission’s Rules by the establishment of studio 
and offices in the Prudential Building, Houston, Texas; 

(6) To determine whether Gulf Television Company commenced con¬ 
struction of a part of its station; namely, its Houston studio without prior 
approval of the Commission, in violation of Section 319 of the Communica¬ 
tions Act; 

(7) To determine whether full disclosure was made to the Commis¬ 
sion, or whether any misrepresentations were made to the Commission, 

4/ The text of the sections of the Commission’s Rules and of the Commu¬ 
nications Act mentioned in the issues are set forth in pertinent part in the 
attached Appendix A. 
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with respect to the intentions and plans of Gulf Television Company to 
establish and operate a television station to serve the needs and interests 
of Galveston; and 

(8) To determine whether, in the light of the evidence adduced on 
the foregoing issues, the public interest, convenience and necessity require 
that the grant of the application for modification of construction permit of 
Gulf Television Company be vacated and set aside. 

11. The hearing commenced before Hearing Examiner John B. 
Poindexter on November 22, 1954, and the record therein was closed on 
December 29, 1954. Proposed findings of fact and conclusions were filed 
by the protestant and by the applicant of January 28, 1955, and replies 
were filed on February 7, 1955. The record was reopened on March 28, 
1955 for the purposes of admitting certain depositions into evidence and 
taking certain rebuttal testimony. The record was finally closed on March 
30, 1955. Supplemental proposed findings and conclusions were filed by 
5410 the protestant and by the applicant on April 19, 1955. On June 1, 

1955, the Commission released the Examiner*s Initial Decision (FCC 55D 
36). The holding of the Initial Decision is against the protestant and pro- 
posed affirmation of the Commission*s grant of September 1, 1954. Ex¬ 
ceptions and an accompanying Brief were filed by the protestant on June 
5/ 

21, 1955.— Exceptions and an accompanying Memorandum were filed by 

the Chief, Broadcast Bureau, Federal Communications Commission on 

6 / 

June 22, 1955.— 7 In separate documents filed on July 1, 1955, the applicant 
replied to the filings by the protestant and by the Broadcast Bureau. 


5 / By Order of June 8, 1955 (FCC 55-671) the Commission granted a re¬ 
quest by protestant that the time for filing exceptions to the Initial Decision 
and for filing of replies to exceptions be extended from 15 days and 7 days 
(specified in the Commission*s Memorandum Opinion and Order of October 
27, 1954, supra) from the issuance of the Initial Decision to 20 days and 
10 days^ respectively. 

6/ By Order of August 31, 1955 (FCC 55-904), the Commission granted 
a request by the Broadcast Bureau that its late-filed exceptions and mem¬ 
orandum be accepted. 


12. Oral argument, in which all three parties participated, was 
held before the Commission en banc on September 27, 1955. By Order of 
October 19, 1955 (FCC 55-1031), the Commission denied a petition for 
further oral argument, filed on September 28, 1955 by Houston Consolidated. 

13. We have examined the controverted rulings of the Examiner on 
points of evidence and, except as may be hereinafter otherwise indicated, 
herewith approve them. We have carefully considered each of the parties* 
exceptions to the Initial Decision. Those which have been granted, in 
whole or in part, are reflected in the changes or modifications of the Initial 
Decision as evidenced in our decision herein. The other exceptions or por¬ 
tions of exceptions not so granted, are denied either for the reasons set 
forth in this decision, or as contrary to the record, or as requesting the 
inclusion of material already adequately reflected in the Initial Decision; 
or as being immaterial, irrelevant, or having no decisional significance; 
or as not in conformity with our Rules. 


II. Findings of Fact 

Gulf Television Company and its Five Sites 

14. All of the factual material set forth in the above Preliminary 
Statement is hereby incorporated as findings of fact as though fully repeated 
under this section of our Decision herein. 

15. Gulf Television Company is a Texas corporation. Paul E. Taft 
serves as president of the company and as general manager of KGUL-TV, 
the station owned by the company. Mr. Taft is the largest stockholder of 
Gulf Television, owning 40. 5% of the issued stock. Since the spring of 

5411 1952, Mr. Taft has maintained his legal residence in Galveston 

County, Texas at a point approximately 20 miles from the City of Galveston. 
He votes in Galveston County and claims his homestead exemption there. 

He is not listed in the city directory or the telephone directory for the 
City of Galveston; these directories do not include listings for the sub¬ 
division in which his residence is located. Mr. Taft also maintains a 
home in Houston and his children attend school in that city. He is listed 
in the Houston telephone directory. Approximately half his time is spent 




in Galveston and half in Houston. 

16. At the time that the Gulf Television partnership application and 

the application of Mirador Television-Radio Corporation were mutually 

exclusive (see paragraph 3), R. Lee Kempner was a stockholder in the 

latter company. In consideration of the dismissal of the Mirador applicant, 

it was agreed that Mirador would be reimbursed by the competing applicant 

7/ 

in the amount of $26,000 for expenditures made.— R. Lee Kempner's 
share of the $26,000 amounted to $15,000.; Mr. Kempner became a direc¬ 
tor of the new corporation and he is that company's second largest stock¬ 
holder with 20% of the issued stock. Mr. Kempner has not always been 
fully apprised of all the plans and intents of the company; for example, 
he was unaware that the company had at one time proposed a joint studio- 
transmitter location. It must be presumed, however, (there being no 
evidence to the contrary) that all of the applicant's actions (as hereinafter 
elaborated upon) reflected the thinking of at least a majority of the stock- 
ownership. 

17. F. Kirk Johnson and James M. Stewart each owns approximately 
9% of Gulf Television's issued stock. Gulf Television has 11 other stock¬ 
holders, none of whom owns as much as 5% of the issued stock. 

18. Galveston, Texas is located near the most easterly end of Gal¬ 
veston Island, which is bounded in the southerly direction by the Gulf of 
Mexico and in the northerly direction (towards the Texas mainland) by 
Galveston Bay. The land area in the vicinity of Galveston Island lies 
largely to the northwest. According to the official United States Census 
for 1950, Galveston has a population of 67,000 persons. The City of 
Houston is located approximately 50 miles northwest of Galveston. At the 
time of the above Census, Houston had a population of 596,000 persons, 
but that figure has increased considerably since that time. The terrain 
between Galveston and Houstin is level, there being no natural obstacles 
such as hills, mountains or valleys. 

7/ This information was before the Commission at the time of the original 
grant to Gulf Television Company. 
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19. In all, Gulf Television has proposed to the Commission five 

different sites for the location of its antenna system. The following Tables 

reflect information set forth in paragraphs 1 through 7, above, and related 

8 / 

information contained in the record herein and in the Commissions files.— 
Table No. 1 - Chronology of Filings, Description of Sites, etc . 


Date of 
Appli. or 
Amendment 

i 

i 

Description 
of Site 

Miles from Nearest Ant.Hgt. Pow- 
Edge and Center of Above Av. er 
Houston Galveston Terrain in kw 

Site 

No. 

6/30/52 

2 mi. W. of Lamar- 
que 

22.5-35.0 

9.5-13.0 

547 

58-v 
29-a 

1 

12/18/52 

U.S. #75-41.7 SW 
of Dickinson 

17.5-28.5 

15.0-19.0 

513 

238-v 
127-a 

2 

1/12/53 

Near Tex. i#6—1.3 
mi. NW of Arcadia 

19.5-28.5 

18.5-22.0 

550 

236-v 

126-a 

3 

6/28/54 

Alvin-Pearland Rd. 

4.5 mi. NW of Alvin 

13.0-20.5 

28.5-33.0 

1176 

261-v 
131-a 

4 

8/13/54 

A Ivin- Friend s wood 
Rd. 3 mi. NNE of 
Alvin 

13.0-22.0 

24.5-28.5 

1185 

261-v 

131-a 

5 


Site 


Table No. 2 - Areas Covered by Grades A and B Contours - 

Signal to Houston 

Land Area Ratio of L. A. 

(Sq. Mi.) 


Total Area (Sq. Mi.) 

Grade A 2, 290 
Grade B 6,090 


1,280 

3,440 


Grade A 
Grade B 

Grade A 
Grade B 

Grade A 
Grade B 

Grade A 
Grade B 


* 

* 


* 

♦ 


4,060 

8,330 


2,676 

5,440 


♦ 

* 


* 

* 


6,940 

13,280 


5,050 

9,250 


to T. A, 

55.9% 
56.6% 

* 

* 

65.9% 

65.2% 

* 

* 

72.8% 

69.7% 


Signal to H 

Grade B—59 
dbu minimum 

Grade A**—70 
dbu minimum 

Grade A**-71 
dbu minimum 

Pr. City—86 
dbu minimum 

Pr. City—85 
dbu minimum 


S/ Because KGUL-TV operates on Channel 11, it must provide a minimum 
field intensity in decibels above one microvolt per meter (dbu) of 77 over 
the entire City of Galveston, the principal city served. From its five pro¬ 
posed locations, on the basis of the effective radiated power and antenna 
height above average terrain employed, the minimum signal strength to 
Galveston in dbu would be 82, 81, 80, 81, and 84, respectively. 

* and ** see following page. 



* (This information with respect to Sites No. 2 and 4 was not 
computed on the record. The contours for Site No. 2 are only 
slightly smaller than those for Site No. 3, but less water is in¬ 
cluded within them. The contours for Site No. 4 are almost 
identically the size as those for Site No. 5, but, again, less 
water is included within them.) 

** (Over virtually all of the city.) 

5413 20. In general, it has always been Gulf Television's objective to 

serve as many persons as possible, the objective being tempered by the 
applicants financial ability to buy a tall tower and by the rules and regula¬ 
tions pertaining to antenna location. Site No. 1 was selected by Gulf Tel¬ 
evision without the benefit of expert engineering advice; in this connection. 
Site No. 1 was available to the applicant by virtue of an option agreement. 

No construction was ever begun at Site No. 1. Prior to the filing of the 
modification application which requested Site No. 2, a consulting engineer 
had generally advised Gulf Television that the "center of gravity of popu¬ 
lation" of the Harris County-Brazoria County-Galveston County area was 
in the vicinity of Pasadena, Texas. The applicant advised the Commission 
that Site No. 2 had "been selected in conformity with all FCC Rules con¬ 
cerning minimum signal strength over Galveston and co-channel and adjacent 
channel separation, so as to minimize the loss of energy over the waters 
of the Gulf of Mexico and to provide Grade A service for the maximum 
possible number of persons. " Before construction was commenced at 
Site No. 2, the Fort Worth Airspace Subcommittee advised Gulf Television 
that it had approved the site without knowledge that there had been con¬ 
structed between Houston and Galveston a new super-highway which ran 
alongside the property on which the site was to be located. The Subcom¬ 
mittee advised the applicant that it was free to build at the site but that 
the interests of aviation safety would be served if the applicant would locate 
elsewhere. Accordingly, in its amendment of January 12, 1953, the appli¬ 
cant requested Site No. 3, which is located slightly over 4 miles from Site 
No. 2 in a west-southwesterly direction. 

21. At the times that Gulf Television requested Sites No. 1. 2 and 3, 
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respectively, Channel 11 was also assigned to Waco, Texas. In view of 
the Commissions co-channel spacing requirements, Gulf Television could 
locate its antenna no closer than 190 miles from the site proposed by an 
applicant for the Waco Channel 11. From the Waco antenna site, Site No. 

2 was 190. 5 miles and Site No. 3 was 190.28 miles. In a rule-making 
proceeding instituted by a petitioner in Oklahoma (Docket No. 10567), the 
Commission received a proposal by another Oklahoma petitioner which 
requested, inter alia , that Channels 12 and 10 be added to Ada and Ardmore, 
Oklahoma, respectively. By Report and Order of September 3, 1953 
(9 RR 942), the Commission adopted this request; in so doing, for engi¬ 
neering reasons, the Commission amended the Waco assignment to specify 
Channel 10 instead of Channel 11. Gulf Television did not participate in 
this proceeding. 

22. In October of 1953, Gulf Television began considering the pos- 

* 

sibility of erecting an antenna of 1000 feet or more at locations other than 
Site No. 3. In January of 1953, it had made inquiries concerning the pos¬ 
sibility of a 1000-foot antenna at Site No. 3, but it would have been finan¬ 
cially unable to erect such a tower at that time even if approval had been 
received. Prior to October of 1953, Gulf Television had been definitely 
informed by its engineering consultant that the "center of gravity of popu¬ 
lation" (keeping in mind the minimum signal required over Galveston) of 

9/ 

5414 the area was at Pasadena, Texas.— In January of 1954, Gulf Tele¬ 

vision received approval by the Fort Worth Subcommittee for a tower of 
1149 feet above mean sea level at a point approximately 5 miles east of 
Alvin, Texas. From this site, however, Gulf would not have been able to 
place in Houston the signal strength desired by that applicant. 

9/ Pasadena is approximately 7 miles from the center of Houston and 38 
miles from the center of Galveston. It is in within the metropolitan area 
of Houston and its boundary is contiguous with that of Houston. The 10 to 1 
ratio in the populations of Houston and Galveston accounts for the "center M 
of gravity" being closer to Houston than to Galveston. The "center of 
gravity" of a Houston station proposing to serve the same area would also 
be at Pasadena. 
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23. Thereafter, Gulf Television applied to the Fort Worth Subcom¬ 
mittee and received approval for Site No. 4. At that time, Mr. Taft stated 
that he would have preferred a site located approximately 5 miles north of 
Site No. 4 in the direction of Houston. When the Airspace Subcommittee 
of the Air Coordinating Committee, Washington, D. C. disapproved the 
tower proposed at Site No. 4 (see paragraph 7, above), it did approve one 
of 949 feet above mean sea level. With a 949-foot tower at Site No. 4, 

Gulf could have placed a 77 dbu signal over Galveston, a Grade A signal 
over the entire City of Houston, and a Grade B signal over most of Harris 
County. It chose, however, to seek approval of the proposal at Site No. 5 
in order to place a better signal over Houston, Galveston and the entire 
area. Motivating the proposals for Site 4 and 5 was an intention to [dace a 
principal city signal over the City of Houston. Mr. Taft considered that in¬ 
creased coverage of Houston would be a factor having some bearing upon 
his station's ability to retain a network affiliation with Columbia Broad¬ 
casting System. With respect to the timing of GulTs proposals. Gulf con¬ 
sidered the fact that the permittee of a VHF channel in Houston was not 

yet in a position to go on the air. 

24. Site No. 5 is approximately 14 miles from the ’’center of gravity" 
at Pasadena. According to the uncontroverted testimony of Gulf’s consulting 
engineer, Site No. 5 is the optimum site (from a coverage point of view) 
that could be obtained by Gulf consistent with air hazard considerations 

and the Commission's Rules. If the station operates from this site, no 
area presently receiving Grade A or Grade B coverage would lose such 
coverage. On the contrary, the signal* strengths throughout the present 
Grade A and Grade B coverage areas would be substantially increased. In 
this connection, the signal strength over Houston would be increased five 
times and the signal strength over Galveston would be increased 1.6 times. 
From Table No. 2 (paragraph 19, above) it is seen that in switching from 
Site No. 1 to Site No. 3 and from Site Nol 3 to Site No. 5, the amount of 
land area covered by the Grade A and Grade B contours has increased. 

Table No. 3 illustrates the percentage of increase from Sites No. 3 and 5 
over land area covered from Site No. 1. 
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Table No> 3- Ratio of Land Area Covered to that Proposed from 

Site No. 1 

Site No, 3 - Existing Operation Site No. 5 - Proposed Operation 
Grade A 208% 394% 

Grade B 158% 269% 

At the same time, the ratio of land area covered to total area 
covered by such contours has also increased.—^ 

Gulf Televisions Programming 

25. As stated in paragraph 2 hereof, Gulf Television’s amendment 
of November 7, 1952 changed the applicant from a partnership to a corpo¬ 
ration. The program proposals in the original application were left un¬ 
changed. These program proposals were essentially the work of Paul E. 
Taft, although he had some assistance from Ballinger Mills, one of the 
partners, and from a Mr. McLeod, local attorney for the partnership. 

So far as the record shows, none of these men had had previous broadcast 
experience. 

26. In its original program proposal, the applicant stated that it 
had no present expectation of a network affiliation but that it would give 
further consideration to the matter if it appeared to be desirable and feasi¬ 
ble to affiliate. The applicant proposed to strive for the preparation of 
programs of interest to the people in its area of service. Among other 
things the applicant proposed to make an effort to present religious services 
on a rotation basis each Sunday morning; to integrate its station with the 
educational interests of the City of Galveston, including the home economics 
department of the public schools and the staff of the University of Texas 
Medical College; and to encourage local discussion programs. 

27. On November 18, 1954, the protestant filed a request that the 
Examiner issue a subpoena duces tecum to Paul E. Taft, President of 
Gulf Television, to produce the ’’/g/rogram logs of Station KGUL-TV for 


10/ It should be noted that Site No. 3 was Gulf Television’s alternative 
proposal for Site No. 2 (see paragraph 20, above) and that Site No. 5 was 
its alternative proposal for Site No. 4 (see paragraph 23, above). 
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the seven days from the 21st through the 27th of each month from June 

1953, through October 1954." A subpoena to the foregoing effect was 
signed by the Examiner on the same day. On November 22, 1954, the 
applicant moved the Examiner to quash the subpoena ; the motion was 
denied by the Examiner. On November 24, 1954, the applicant filed a 
petition with the Commission requesting review and reversal of the Ex- 
aminer's ruling. On November 30, 1954, the Examiner ruled that the 
protestant would be allowed to inquire with respect to six of the seventeen 
weeks, the six weeks to be selected by the protestant. On December 8, 

1954, the Examiner admitted into evidence as protestant's Exhibit No. 41 
the program logs for the six weeks about which inquiry was permitted. 

On December 10, 1954, the Examiner admitted into evidence as protestant's 
Exhibits No. 44 and 45 program logs and analyses prepared by a witness 
engaged by the protestant to monitor another week of the applicant's pro¬ 
gramming. On December 16, 1954, the Examiner admitted into evidence 
as protestant 1 s Exhibits 46 through 64 certain analyses based upon the 
program logs for the six weeks about which inquiry was permitted. By 
5416 Memorandum Opinion and Order released December 23, 1954 (FCC 

54-1550) the Commission denied the applicant's request for reversal of 
the ruling denying the motion to quash the subpoena . 

28. In Table No. 4, there is set forth from information in the record 
analyses relating to the programming proposed in the original application, 
to the programming in the six weeks about which inquiry was permitted, 
and to the programming in the monitored week. 

Table No. 4 - Program Log Analyses 



Original Application 
of 6/30/52 

Monitored Week of 
7/21/54-7/27/54* 

Entertainment 

56.7% 

89.9% 

Religion 

10.0% 

1.5% 

Agriculture 

5.0% 

0.0% 

Education 

5.0% 

0.0% 

News 

8.3% 

2.1% 

Discussion 

8.3% 

1.2% 
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Original Application Monitored Week of 

of 6/30/52 7/21/54-7/27/54* 


Talk 

6.7% 

5.2% 

Documentary 

0.0% 

0.0% 

Network 

(No present expectation) 

63.4% 

Recorded 

56.6% 

29.2% 

Wire 

10.0% 

0.0% 

Live Commercial 

11.6% 

4.9% 

Live Sustaining 

21.8% 

2.3% 

Total Commercial 

60.0% 

61.0% 

Total Sustaining 

40.0% 

39.0% 

Spot Announcements 

120 

364 

Non-commercial SA 

38 

64 

Total Hours of Operation 

30 

118.25* 


* (On most days, the station was monitored from sign-on in the 
morning until commencement of the late show preceding sign- 
off at night.) 

6/21/53-6/27/53 9/21/53-9/27/53 12/21/53-12/27/53 


Ent. 

72.0% 

69.8% 

82.3% 

Rel. 

1.0% 

1.1% 

4.3% 

Ag. 

0.0% 

2.2% 

1.6% 

Ed. 

1.8% 

1.6% 

0.5% 

News 

3.9% 

5.0% 

4.2% 

Dis. 

0.6% 

0.5% 

0.5% 

Talk 

16.8% 

17.6% 

5.3% 

Doc. 

3.9% 

2.2% 

1.3% 

Net. 

41.6% 

50.1% 

65.2% 

Rec. 

47.6% 

35.5% 

27.2% 

Wire 

0.0% 

0.0% 

0.0% 

LC 

3. 6% 

4.2% 

4.6% 

LS 

7.2% 

10.2% 

3.0% 
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6/21/53-6/27/53 

9/21/53-9/27/53 

12/21/53-12/27/53 

TC 

45.9% 

51.8% 

71.8% 

TS 

54.1% 

48.2% 

28.2% 

SA 

161 

208 

317 

NCSA 

12 - 19* 

55 - 96* 

9-23* 

Hours 

81.5 

91.5 

99.0 


5/21/54-5/27/54 

8/21/54-8/27/54 

9/21/54-9/27/54 

Ent. 

74.5% 

80.1% 

80.1% 

Rel. 

1.7% 

1.8% 

1.7% 

Ag. 

0.0% 

0.0% 

0.8% 

Ed. 

1.2% 

0.4% 

0.4% 

News 

2.6% 

2.8% 

3.3% 

Dis. 

10.6% (0.4%)** 1.2% 

0.4% 

Talk 

8.6% 

13.6% 

12.5% 

Doc. 

0.8% 

0.1% 

0.8% 

Net 

62.9% 

61.2% 

62.6% 

Rec. 

32.6% 

28.7% 

28.1% 

Wire 

0.0% 

0.0% 

0.0% 

LC 

3.5% 

7.3% 

5.8% 

LS 

1.0% 

2.8% 

3.5% 

TC 

59.1% 

68.7% 

69.4% 

TS 

40.9% 

31.3% 

30.6% 

SA 

412 

432 

407 

NCSA 

17 - 21* 

98 - 116* 

67 - 47* 

Hours 

123.0 

121.5 

122.0 


* (The first figure represents the number of non-commercial spot 
announcements determined by the protestant. The second figure 
represents the number determined by the applicant.) 

* * (The figure in parentheses represents the percentage of discussion 
programs excluding the Army-McCarthy hearings.) 



29. As indicated in the above Table, the protestant and the applicant 
are in disagreement as to the number of non-commercial spot announce¬ 
ments that were broadcast by the station during the six weeks about which 
inquiry was permitted. The protestant T s figures average 43 per week; the 
applicant’s average 55.3 per week. The Examiner made a count of the non¬ 
commercial spot announcements listed in the logs for the six weeks in 
question; his figures are in substantial accord with those supplied by the 
applicant, and average 56.3 per week. The Commission has also examined 
the logs in question and has determined that an average of at least 53 of 
the applicant’s presentations per week qualify as non-commercial spot 
announcements under the Commission's definition. The Commission has 
made an effort to determine the reason why the protestant’s figures are 
the lowest of the four counts: From an examination of the record it appears 
that the protestant did not include as non-commercial spot announcements 
presentations of one minute or more in length. Its basis for not including 
them appears to be that the parties, at the time they were classifying the 
applicant’s programs as to type, decided to consider as programs all pre¬ 
sentations of one minute or more in length. Thus, a one-minute sustaining 
announcement on behalf of the Blood Bank, presented by the station at 
10:59:50 p.m. on June 25, 1953 was classified as a Talk program. But, 
it must be presumed that when the applicant proposed 38 non-commercial 
spot announcements per week in its original application, it meant 38 such 
announcements within the meaning of the Commission’s definition. Accord¬ 
ingly, all announcements in the station’s logs which meet the definition 
must be included in any determination of whether the station has lived up 
to its original proposal. By way of illustrating that the protestant’s figures 
are the less accurate, the results of our examination of the June week are 
here set forth: During this week the station broadcast sustaining announce¬ 
ments of less than one minute on behalf of the United States Army (7), United 
States Marine Corps (5), Fire Prevention (1) and Blood Bank (1). Another 
sustaining announcement which appears to qualify under our definition is 
’’Happy Fathers Day”, appearing at 2:29:30 p.m. on June 21, 1953, Sus¬ 
taining announcements of one minute or more in length include Blood Bank 
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(2) and Korea G. I. Bill (1). Two 1 1/2-minute presentations of the Na¬ 
tional Anthem might also be considered to be non-commercial spot an¬ 
nouncements within the meaning of our definition. The announcements 
listed above total 20, which is the same figure that the Examiner determined 
and one more than the applicant determined. Taking into account the 64 
non-commercial spot announcements presented in the monitored week, it 
is clear that the station averaged at least 64 such announcements per week 
during the seven weeks in question. 

30. According to the testimony of Mr. Taft, the program policy of 
KGUL-TV is to bring the best possible television programs to everyone 
residing within the station's service area consistent with the requirement 
of good taste and the management's conception of the needs of the people 
residing in the area, and to extend the program day as much as possible. 
Taft testified that that there has never been any agreement among the 
stockholders, officers, directors or any of them to make KGUL-TV a 
Houston station rather than a Galveston station. He also stated that there 
has never been any intention on the part of the management of KGUL-TV 
program-wise to neglect Galveston for programs directed to or on behalf 
of the people living in Houston or any other areas. 

5419 31. During the period January 1 - October 5, 1954, KGUL-TV 

broadcast a total of 1, 544 non-commercial spot announcements, exclusive 
of promotional spot announcements of sustaining programs (which also 
qualify as non-commercial spot announcements under the Commission's 
definition).—^ Table No. 5 analyzes the spot announcements with respect 

11/ Protestant points out that a number of these spot announcements were 
presented after the station was informed, on September 1, 1954, of Houston 
Consolidated's intention to protest (see paragraph 8, above). The Commis¬ 
sion has examined the exhibit in question and has determined that during 
the 34.7-week period of January 1 - August 31, the station averaged 39 
announcements per week. During the 5-week period of September 1 - 
October 5, the station presented 174 announcements, or an average of 35 
per week. It would thus appear that the station did not "load" the 5-week 
period for hearing purposes. Other exhibits submitted by Gulf are also 
based on the January 1 - October 5 period. Again, however, protestant 
did not establish that "loading" occurred or that the programming during 
the extra 5-week period was atypical. 
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to the source of the requests for the broadcasting of the spots. 

Table No. 5 - Distribution of Requests for Non-Commercial 

Spot Announcements 

Total Announcements 

Origin of Request No. of Spots Percent 


Galveston 

839 

54.3% 

Houston 

333 

21.6% 

National 

372 

Galveston-Houston Announcements 

24.1% 

Galveston 

839 

71.6% 

Houston 

333 

28.4% 


Protestant points out that Gulfs exhibit does not purport to show the con¬ 
tent of the non-commercial spot announcements or whether they had any 
connection with the City of Galveston. Even if the content of the announce¬ 
ment and not the origin of the request therefor be considered the more 
important, protestant showed nothing which would rebut the natural pre¬ 
sumption that the announcements requested by Galveston organizations 
were concerned with Galveston problems. The station has never refused 
to carry a non-commercial spot announcement requested by any Galveston 
civic, fraternal, public welfare, educational or religious organization. 

32. During the period January 1 - October 5, 1954, KGUL-TV pre¬ 
sented a total of 5,922 minutes of non-network sustaining film programs 
on behalf of public service and non-profit organizations such as March of 
Dimes, Coast Guard, Christophers, Department of Agriculture, United 
5420 States Treasury, etc. The subjects of these films included such 

matters as charity, industry, health, safety, military affairs, education, 
agriculture, travel, government, etc. The films did not include sports 
or entertainment programs. Table No. 6 shows the distribution of these 
sustaining film programs on the basis of the source of the requests therefor. 

Table No. 6 - Distribution of Requests for Sustaining Film 

Program Time 

Total Time 

Origin of Request Minutes Percent 

Galveston 


741 


12.5% 


Houston 

National 
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200 

4981 


3.4% 

84.1% 


Galveston-Houston Time 

Galveston 741 78.7% 

Houston 200 21.3% 

With the possible exception of the incident referred to in the last sentence 
of paragraph 37, infra , the station has never refused a request for sus¬ 
taining time made by any Galveston (or any other city) civic, fraternal, 
public welfare, educational or religious organization. 

33. On April 5, 1954, KGUL-TV appointed Robert J. Savage on a 
part-time basis to serve as the station's Director of Public Service Pro¬ 
gramming. Two months later, Mr. Savage commenced serving in the 
above capacity on a full-time basis. Although he had had no previous 
television experience, his experience in radio advertising and newspaper 
work dates back to 1930. Mr. Savage's primary responsibilities and 
duties in the above position are to coordinate and manage the so-called 
public service programming of the station. Under date of April 5, 1954, 

Mr. Taft addressed a letter to approximately 56 civic, religious, welfare, 
etc. organizations listed in the telephone book of Galveston and surrounding 
areas. Approximately 45 of the organizations are located in Galveston. 

The letter announced Mr. Savage's appointment, reminded the organizations 
that KGUL-TV "is here to be of assistance to you in your public service 
work", and concluded with the statement: "We will look forward to seeing 
you and helping you wherever and whenever we can." Since the mailing 
of the letter, Mr. Savage has had contact with most of the above organiza¬ 
tions, either by mail, by telephone or in person. In addition, he has had 
contact with approximately 150 other organizations in Galveston and Gal¬ 
veston County. Representatives of many of these organizations have 
appeared on KGUL-TV programs. In all instances when time has been 
requested by the public service organizations, the station has been able 
to supply the requested time on the date requested or within two days 

thereof. Mr. Savage has also contacted public service agencies in 
Texas City, Lamarque, Hitchcock, Alta Loma and Algoa in Galveston 
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County; in Freeport, Brazeport, Alvin, Angleton and Bay City in Brazoria 
County; and in Harris County. 

34. Within two weeks after he joined the station, Mr. Savage insti- 

12 / 

tuted a program known as Eleven Video Lane —', an approximately 20- 
minute news, discussion and talk program, presented on a live sustaining 
basis five times weekly. The program is presided over by Mr. Savage, 
who assists invited guests in discussion matters and subjects of local 
interest. During the period January 1 - October 5, 1954, representatives 
of a total of 90 organizations made a total of 126 appearances on the pro¬ 
gram. Of the 126 appearances, 90 were on behalf of Galveston and Galves¬ 
ton County organizations and 26 were on behalf of Houston and Harris 
County organizations. Protestant points out that the Houston studios of 
KGUL-TV were in operation for less than two months of the January 1 - 
October 5, 1954 period; this fact would not appear to be significant, how¬ 
ever, in view of the fact that the program in question usually originates 
entirely in the Galveston studio. Furthermore, in this connection, pro- 
testant has not shown what percentage of the 26 Harris County appearances 
were presented from the Houston studios. 

35. Another program presented by the station is This Afternoon , a 
15-minute program presented live from Galveston, sometimes sustaining 
and sometimes commercial. Formerly presented 5 times weekly, it is 
now produced twice weekly. Although the program was classified as En¬ 
tertainment by the station’s Acting Program Director, station personnel 
interview guests on current local events and matters of interest to local 
civic, educational, welfare, etc. organizations. During the period January 
1 - October 5, 1954, representatives of 37 civic and other organizations 
made a total of 58 appearances on the program. Of the 58 appearances, 

31 were on behalf of Galveston and Galveston County organizations and 14 
were on behalf of Houston and Harris County organizations. 


12/ "Eleven Video Lane" is a name given by the applicant to its Galveston 
studio. 
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36. A program Fun for All is a 15-minute (sometimes longer) pro¬ 
gram presented from Galveston on a live, sustaining (occasionally com¬ 
mercial) basis 4 times weekly. It is designed primarily for children; 
however, it catches the "overflow” of guests from Eleven Video Lane and 
This Afternoon , and, during the period January 1 - October 5, 1954. rep¬ 
resentatives of 20 organizations made a total of 22 appearances, 14 on 
behalf of Galveston area organizations and 3 on behalf of Houston area 
organizations. 

37. Among the station's religion programs is Layman t s Call to 
Prayer , a 3-minute film, sustaining program, presented at the beginning 
and at the close of each broadcast day. It also broadcasts a number of 
CBS film programs (such as A Lamp Unto My Feet) on Sunday afternoons. 
During the period January 1 - October 5, 1954, the station presented these 
and other film programs on 69 separate occasions, totaling 19. 25 hours 

of broadcast time. The applicant's principal live, religion, sustain¬ 
ing program is TV Chapel , presently seen from 12:30 to 1:00 p. m. on 
Saturdays. The program was originally presented on Sunday mornings 
but was shifted to Sunday afternoon at the request of local ministers who 
found it inconvenient to conduct the program and to handle church duties 
in the same morning. Still later, the program was shifted to an earlier 
hour on Sunday afternoon. Thereafter, the station desired to shift the 
program once more and offered to present the program again on Sunday 
mornings. Rather than conduct the program on Sunday mornings, repre¬ 
sentatives of the Ministerial Association of Galveston agreed to the shift 
to Saturday afternoon. Galveston ministers selected by the Association 
conduct religious services on the program. During the period January 1 - 
October 5, 1954, ministers of 19 different churches in Galveston conducted 
a total of 33 programs on TV Chapel . Of the 33 appearances, 29 were on 
behalf of Protestant churches, 3 were on behalf of the Salvation Army, 
and 1 was on behalf of the Catholic Church. No clergyman of the Jewish 
faith has ever appeared on the program; however, there is no evidence 
that Jewish clergymen have requested to appear. If there are facts in 
the record relating to ratios among the different faiths in Galveston, the 


222 


Commission’s attention has not been directed to them. In April of 1953, 
the President of the Ministerial Association suggested to the station that 
it have morning and evening devotionals to be conducted by local ministers; 
although the station has not honored this suggestion to the extent of having 
local ministers participate, it does, as pointed out above, have a 3-minute 
prayer program on film at the beginning and close of each broadcast day. 

38. In its original application, Gulf proposed Farm and Ranch Club , 
a 15-minute agriculture program to be presented at 7:30 p. m. Monday 
through Saturday. This program has never been presented by the station. 
From March of 1953 until December of 1953, a Mr. Jack Thomas served 
on a part-time basis as the station’s Director of Agricultural Activities. 
During the period that Mr. Thomas was employed by the station, he con¬ 
ducted a 20-to-25-minute program five days a week. Although, on occa¬ 
sion, Mr. Thomas used a guessing contest as part of the format, it was, 
essentially, an agriculture type program. On various dates in the spring 
of 1954, the station presented Let’s Go to Market , an agriculture program. 
After Mr. Thomas left the station, it did not have a director of agriculture 
programs until some time between August 11 and September 6, 1954, when 
Guy Popham was engaged as Farm Director. Mr. Popham is Secretary 

of the Lamarque Chamber of Commerce and serves KGUL-TV on a part- 
time basis. On September 6, 1954, the station began broadcasting Rural 
Reveille , the plans for which were finalized prior to September 1st. The 
program is under the direction of Mr. Popham, who consults daily with 
Mr. Alfred Crocker, the Galveston County Agent. Mr. Crocker as well 
as the Galveston County Home Demonstration Agent have appeared on the 
program. The program is described as a 15-minute program presented 
Monday through Friday; however, it has not always been 15 minutes in 
length and it has not always been presented five days a week. 

39. At the hearing, Morris B. Vieman, who served as the Galveston 
County Agent until June of 1954, testified that a representative of KGUL- 
TV had telephoned him in 1953 and informed him that the station was in¬ 
terested in discussing with him possible agriculture programs for the 

station. Mr. Vieman drove to Galveston from his home in Dickinson 
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and discussed with the representative of the station the availability of 
personnel and material to put on such programs. Mr. Vieman suggested 
that personnel could be made available through Mr. Vieman's office and 
through the Soil Conservation Service and other agricultural offices in the 
area. After this conversation, Mr. Vieman was not contacted by KGUL- 
TV until April of 1954, when a representative of the station again tele* 
phoned him with respect to agriculture programs. At that time, Mr. 
Vieman responded that he planned to retire in June and he did not think it 
wise to obligate his successor to follow a schedule set up by him. With 
respect to Mr. Vieman, Mr. Taft had testified: "Rural Reveille was 
started early in September, but 1 have testified and I would like to repeat 
now, that we contacted the Galveston County Agent in the summer of 1953. 
We got no cooperation whatsoever. We contacted him repeatedly and asked 
him if he would come down just once a week." Although, on the basis of 
Mr. Vieman’s testimony, it cannot be said that the station contacted him 
’’repeatedly” in the ordinary sense of the word, the contacts that were 
made appear to have been initiated by the station. In this connection, our 
attention has been directed to no testimony showing that Mr. Vieman ever 
made a request for time on the station on his own initiative. 

40. The applicant broadcasts 5 minutes of Galveston news items 
commencing at 7:25, 7:55 and 8:55 a.m., Monday through Friday. Weather 
information, supplied in the morning by the Galveston Weather Bureau and 
in the afternoon by the Air Force Weather Station, is broadcast at 8:25 a.m. 
and at 5:00 p. m., 5 times a week. One of the news programs and one of 
the weather programs were instituted after the station received the notice 
of intention to protest. For a time, the station’s weather reports applied 
the forecasts supplied by the Galveston Bureau to the Houston area also, 
but, following criticism by viewers to the Weather Bureau in June and 

July of 1953, this practice was stopped. A weather report based on in¬ 
formation supplied by the Houston Weather Bureau was discontinued in 
June of 1954. 

41. On September 25, 1954, KGUL-TV began a 30-minute live 
program to be broadcast each Saturday afternoon from 3:00 to 3:30 p.m. 
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on a sustaining basis during the fall months as a civic promotion. Although 
not initiated until after the receipt of the notice of intention to protest, the 
plans for the presentation of the program were formulated prior to that 
time. The program is presented from the Galveston studios and is broad¬ 
cast by means of remote equipment set up on the beach at Galveston to 
promote swimming and bathing on the Galveston beach during the fall sea¬ 
son after the summer tourist and vacation trade has subsided. During the 
year 1954, KGUL-TV also broadcast the following live sustaining programs 
to the people of Galveston as special events from its Galveston studios: 
Dental Health , 15 minutes, February 6; Better Living , 15 minutes, Febru¬ 
ary 20; TV Forum , 30 minutes, March 14, March 28, April 11, and May 
9; Healthy Living , 15 minutes, March 20, May 8, and May 29; Galveston 
History , 30 minutes, June 9; Lighting of Broadway , 15 minutes, September 
11; and Cerebral Palsy Telethon , 960 minutes, June 14-15. 

42. The station's education offerings during the 6 weeks about which 
inquiry was permitted consisted entirely of network film presentations, 
including The Johns Hopkins Review , Adventure , Community Chest , What 
in the World and Skippy's Three R's . The evidence of record appears to 
support protestant's charge that most of the above programs were not 
"prepared by or in behalf of educational organizations" within the meaning 
of the Commission's definitions in that most of them originated in museums. 
In its original application, Gulf proposed to integrate its station with the 
educational interests of the City of Galveston, including the home economics 
department of the public schools and the staff of the University of Texas 
Medical College. The station has not yet contacted the two organizations 

in question; it has not, however, ever refused to grant sustaining time to 
any educational organization that requested it. 

43. The station's discussion programs during the six weeks were 
as follows: Week of June 1953, Galveston Forum , a 30-minute local live 
commercial program; week of September 1953, TV Forum , a 30-minute 
local live commercial program; week of December 1953, Juvenile Jury , 

a 30-minute network program; week of May 1954, Army-McCarthy Hearings 
(2 1/2 to 3 hours daily on a sustaining basis) and Youth Takes a Stand, a 
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30-minute network program; week of August 1954, It's News to Me , a 
30-minute network program and Juvenile Jury ; and week of September 
1954, Youth Takes a Stand . In its exceptions, protestant contends that 
Juvenile Jury should be classified as an entertainment program and its 
record citation supports this contention. It also contends that It’s News 
to Me should be classified as an entertainment program and that Army- 
McCarthy Hearings should be classified as talk programs; its citations 
to the record do not support its position. Protestant requests a finding 
that the station, on one occasion refused to; present a program on the work 
of the Galveston County Citizens Committee for Law Enforcement on the 
ground that it was too controversial. There is no competent testimony of 
record, however, that a request for time was made of station personnel 
authorized to act thereon. At one time the station presented a young 
people’s forum program. A witness at the hearing (a member of an organ¬ 
ization which had participated in the program) testified that he informed 
the station that he would like to have the program continued. The witness 
characterized the station’s response as follows: ’’They favored that, if 
we had enough interest and we want to keep it pushing, that they would be 
glad to help. ” When asked if he had kept it ’’pushing”, he replied: ”Well, 
being that it wasn’t our project, we waited on this people that had charge 
of it, ” (Jewish Youth Organization) ”but they never did contact us any 
more; but they haven’t had any program since. ” 

44. Political candidates seeking office in the Galveston area are 
charged for time on the basis of the local rate of $300.00; political candi¬ 
dates seeking office in the Houston area are charged for time on the basis 
of the national rate of $700.00. William H. Kugle, Jr., and James P. 
Simpson, Jr. were candidates for (different) public offices in Galveston 
County in the Democratic Primary Elections of July 24 and August 28, 

1954. The station considers the 6:00-10:00 p.m. segment as Class A 
time, and charges a higher rate than during other segments of the broad- 
5425 cast day. Mr. Kugle did not seek time for himself on KGUL-TV 

prior to the first election; Mr. Simpson, however, wished to purchase 
time between the hours of 6:30 or 7:00 to 10:00 p.m. Mr. Kugle served 
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as Mr. Simpson’s campaign manager. On about April 15, 1954, Mr. 

Kugle informed a KGUL-TV employee of Mr. Simpson’s desire for time. 

The station employee explained that the time requested was either sold or 
taken up with network broadcasts which could not be "bumped”. The em¬ 
ployee promised to do everything possible to secure good time for Mr. 
Simpson but that the time would have to be cleared with the Houston office. 
Prior to the first election, Mr. Kugle was able to secure two segments of 
time for Mr. Simpson, one of undisclosed duration commencing at 10:30 
p.m. on an unspecified date, and one of 9 minutes duration commencing at 
10:05 p.m. on July 21, 1954. On July 22, 1954, the station presented two 
15-minute broadcasts on behalf of Harris County candidates, both between 
the hours of 7:00-10:00 p.m. It also presented a spot announcement on 
behalf of a Harris County candidate just prior to 10:00 p.m. No Galveston 
candidate appeared during this time segment. On July 22, 1954, the station 
presented one spot announcement and a total of 6.5-minute broadcasts on 
behalf of non-Galveston candidates, and one spot announcement on behalf 
of a Galveston candidate, all between the hours of 6:00 to 10:00 p.m. Mr. 
Simpson was not interested in spot announcements. The record does not 
disclose the date on which any of the non-Galveston candidates first made 
a request for station time. 

45. A day or two after the first election, Mr. Kugle and Mr. Simpson 
went to the station to purchase time for the second (run-off) election. They 
requested time in the 7:00 to 10:00 p.m. segment; Mr. Kugle wanted one 
program for himself and Mr. Simpson wanted as much time as $500.00 
would buy. The station employee told the men that he would work out the 
very best thing possible, but showed them from the logs that Class A time 
was practically all taken. Mr. Kugle delivered a ten-minute speech com¬ 
mencing at 6:15 p.m. on August 26, 1954. Mr. Simpson consented to a 
15-minute segment commencing at 1:30 p.m. on August 12, 1954 on the 
theory that there would be a good audience of ladies listening. On August 
19, 1954, Mr. Simpson delivered a ten-minute speech commencing at 7:00 
p.m. On August 24, 1954, he delivered a ten-minute speech commencing 
at 5:45 p.m. Mr. Simpson was scheduled to deliver a ten-minute speech 




commencing at 7:00 p.m. on August 26, 1954. On the day prior to the 
broadcast, he was called and informed that the Houston office, without 
knowledge of the commitment to Mr. Simpson, had scheduled another 
program which had to take precedence. Mr. Simpson was then offered 
time after 10:00 or 10:30 p.m. on August 26 but chose, instead, to take 
an alternative time of 5:45 to 6:00 on August 27. Mr. Simpson was offered 
Class A spot announcements prior to the second election, but he declined 
to use them. During the period August 24 - August 27, 1954, the station 
presented 8 broadcasts on behalf of Galveston candidates covering total 
broadcast time of 76 minutes. The only broadcast on behalf of a Houston 
candidate was a 5-minute program presented after 11:00 p.m. on August 
27, 1954. 

46. The Galveston opponents of Messrs. Kugle and Simpson were 
not extended preferential treatment by the station in either election. 

5426 47. The protestant has contended that KGUL-TV has neglected the 

Mexican population and persons of Mexican descent in the Galveston area. 

In this connection, the protestant offered the testimony of two witnesses, 

Mr. Vincent Alarid and Father Salvatoro A. Rodriguez, both residents of 
Galveston. Mr. Alarid is past president of an organization called League 
of Latin American Citizens, sometimes known as LULAC. The station 
has never conducted programs in the Spanish language. English, however, 
and not Spanish, is spoken in the homes of most of the persons of Latin- 
American descent in Galveston. LULAC meetings are also conducted in 
English. Mr. Alarid has made one appearance on KGUL-TV; other repre¬ 
sentatives have made appearances on the station, some after the receipt 
by the station of the notice of intention to protest. On one occasion, three 
representatives of LULAC shared six minutes of time. LULAC has never 
been refused sustaining time on the station. Father Rodriquez is the 
rector of the Mexican Catholic Church (a protestant church) in Galveston; 
his is the only Mexican Catholic church in Galveston. Father Rodriquez 
has appeared on the station on a program soliciting aid for orphan children; 
he has never been refused sustaining time by the station. The Mexican 
Consul has appeared on the station on two occasions, both times in connection 
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with appeals for orphans. 

48. The Examiner admitted into evidence certain tables showing, 
inter alia , analyses of the station 1 s regionally and locally sponsored live 
and film programs (exclusive of spot participation programs and programs 
of one-minute duration or less) appearing in the station's logs for the six 
weeks about which inquiry was permitted. The purpose of the tables was 
to show whether the sponsor of the program was a purely Houston or 
Houston-region account, an entire-region account, a purely Galveston or 
Galveston-region account, or a sponsor with offices in both Houston and 
Galveston. The pertinent information is set forth in Table 7. 

Table No. 7 - Local and Regional Sponsorship of Live and Film Programs 

Week of Programming Commencing on the 21st of 



6/53 

9/53 

12/53 

5/54 

8/54 

9/54 

Houston and 
Houston Region 

26.6% 

17.7% 

64.4% 

67.5% 

45.8% 

70.7% 

Entire Region 

40.0% 

47.7% 

22.8% 

10.9% 

22.1% 

17.1% 

Galveston and 
Galveston Region 

20.1% 

13.9% 

8.5% 

0.0% 

16.7% 

2.4% 

Houston and 
Galveston 

13.3% 

20.9% 

4.3% 

21.6% 

15.4% 

9.8% 


According to the witness who prepared the exhibits upon which the above 
Table is based, the exhibits have nothing to do with program content. 

49. KGUL-TV has two rates, the national rate and the local rate. 
Originally, the national rate was $600.00 and the local rate was $300.00. 
For any particular time segment, the local rate was exactly half the na¬ 
tional rate. The national rate was recently raised to $700.00. The local 
rate is available to merchants located in Galveston and Galveston County 
who do not have regional or national distribution of their products. On 
occasions, the local rate has been extended to merchants in small towns 
outside Galveston County. All other advertisers pay the national rate. 

50. The greater part of KGUL-TV's advertising revenue is obtained 
from national, regional and Houston advertisers. The station employs 
one full-time salesman in Galveston and Galveston County and four full¬ 
time and one part-time salesman in Houston. All salesmen are paid a 




salary and commission but the Galveston commission rate is higher be¬ 
cause of the larger volume of sales in Houston. Houston salesmen are 
authorized to sell only to Harris County advertisers and at the national 
rate; they are not permitted to sell at the local rate. Houston salesmen 
may sell national advertising only if the advertising is placed in Harris 
County. Advertising agencies placing business on KGUL-TV receive a 
15% commission. 

51. The station*s national rate is listed in Standard Rate and Data 
and other trade publications; no mention is made of the local rate in these 
publications because they have virtually no Galveston circulation, there 
being only one advertising agency located there. The local rate is available 
to callers to the station, and one agency salesman testified that he "carried 
the regular rate care and just divided it by two" to obtain the local rate. 

52. The station has never refused a Galveston advertiser who de¬ 
sired to buy time or spot announcements on the station. The station makes 
an affirmative effort to retain its local accounts. If a local advertiser 
advises the station that it does not intend to renew its contract, the station 
makes every effort to change his mind before offering the time to another 
advertiser. Robert Bowerman, an employee of the protestant and a former 
agency salesman appeared as a witness in this proceeding. On three occa¬ 
sions he had dealings with the station for prospective Galveston advertisers. 
On the first occasion he sought approval of a contract on behalf of a Houston 
distributor and a Galveston retailer of Hoffman television receivers, a 
national product. It was proposed that the advertising be paid for in part 
by the manufacturer and in part by the retailer and at the local rate. The 
advertising format of the program was to consist of an opening billboard 
and three one-minute commercials within a half-hour show period. The 
station ruled that if the local rate were to be charged, only one of the three 
commercials could advertise the national product. The contract was not 
agreed to by the parties. On the second occasion, Bowerman secured a 
tentative time segment from the station on behalf of a Galveston food store. 
This time segment was open for a week and a half, during which time the 
advertiser could have secured a commitment. After the expiration of that 
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period, the station notified Bowerman that the particular segment was no 
5428 longer available but that another segment could be had. The alterna¬ 

tive segment was not acceptable to the advertiser. On the third occasion, 
Bowerman purchased spot announcements, to be made at specified times 
during network option hours, on behalf of a Galveston clothing store. On 
several occasions the spots were moved to other times during Class A 
hours, the specified times having been "pre-empted." Bowerman also 
testified that Taft once told him that he (Taft) had to play ball with the na¬ 
tional agencies and could not be concerned too much with the Galveston 
clients because they were on a lower rate card. 

Station Identification Announcements 
53. Section 3.652 of the Commission's Rules provides that, at the 
beginning and ending of each time of operation (in the case of an uninterrupted 
broadcast day, at the beginning and ending of each broadcast day), a station 
must identify itself by giving its call letters and location by both aural and 
visual means. Between those two identification announcements, the station 
must identify itself every hour on the hour by either aural or visual means. 
One of protestant's employees took pictures of some of the visual announce¬ 
ments which appeared on Channel 11 during the monitored week of July 21- 
28, 1954. Four of the pictures were admitted into evidence as Protestant's 
Exhibit 28. Insofar as it is here possible to do so, they are reproduced 
below: 
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5429 54. At sign-on and sign-off, the station identifies itself in accord¬ 

ance with the Commission's Rule. Mr. Taft has instructed his staff that 
it is not necessary to identify the station both aurally and visually during 
identification announcements made on the hour. On two occasions, which 
could have been on the half-hour, the word "Galveston" was used both 
aurally and visually, and Mr. Taft reminded the staff member in question 
of the station's policy of not doing both. So far as the record discloses, 
the station always identifies itself correctly (by giving its call letters. 
"KGUL-TV", and its location, "Galveston'") on the hour by either aural 
or visual means. On many occasions, when proper visual identification 

is exhibited, the station has announced: "This is KGUL-TV, CBS television 

13/ 

for the Galveston-Houston area."—■ It is regarded by Mr. Taft as a 
promotional spot announcement, and it has been used on the hour as a 
promotion. "KGUL-TV, CBS television serving the Texas Gulf Coast 
area" and "KGUL-TV, CBS television, serving the greater Gulf Coast 
area" have also been used aurally. There is a conflict in the testimony 
as to whether "KGUL-TV, serving the Houston-Galveston area" was used 
aurally. In any event, there is no definite testimony that any of the latter 
three announcements were presented on the hour. One of protestant's 
witnesses testified that, when "Galveston-Houston" was used aurally. 


13/ On some of these occasions, the station pronounced its call letters: 
"Kay-Gull-Tee-Vee." 
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there was always a slide saying "Galveston." The same witness testified 
that there were times when a film identification was used which did not 
mention "Galveston. " Giving effect to both portions of testimony, we find 
that a slide saying "Galveston" is always used and that, on some of these oc¬ 
casions, a film not saying "Galveston" is also used. Figures 2 and 3 have 
been used to provide mailing addresses for advertised products. Figure 
4 has been used as an identification announcement. Figure 1 and other 
slides not mentioning Galveston have been used; when used on the hour 
the slides are accompanied by proper aural announcements. Figure 1 
may have been used alone and without aural announcements; there is no 
evidence, however, as to the time during the broadcast day that it was so 
used. In one three-part film sequence, a picture of the City National Bank 
(Houston) appears on the first part, and "KGUL-TV, Channel 11, Galveston" 
appears on the last part. There is no evidence as to the time during the 
broadcast day that the station has used Figs. 2 or 3 or the last-mentioned 
film sequences. 

Main Studio Question 

55. As heretofore found, at the time of the Commissions original 
grant to Gulf Television (November 19, 1952), the applicant proposed to 
locate its main studio in Galveston at a street address to be determined. 

In its modification application of December 18, 1952 requesting Site No. 2, 
the applicant, for economy reasons suggested to it by its consulting engineer, 
proposed a joint studio-transmitter location. As justification for a waiver 
of the applicable Commission rule, Gulf pointed out the economic consid¬ 
erations, urged that the proposed location was near the center of the ag¬ 
riculture section of Galveston County, and represented that the pro¬ 
posed location was readily accessible to members of the public. When, 
at the request of the Fort Worth Airspace Subcommittee, it abandoned 
Site No. 2 and made application for Site No. 3 (January 12, 1953), it again 
proposed a joint studio-transmitter location. In connection therewith it 
urged considerations identical to those made with respect to Site No. 2. 

Both Site No. 2 and Site No. 3 were readily accessible from Houston as 
well as from Galveston. Shortly after the request for Site No. 3, the 
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applicant secured an option on a building located at 45th and P 1/2 Streets 
in Galveston, and modified its application accordingly by amendment of 
January 23, 1953. Mr. Bowerman testified that Mr. Taft told him that 
the applicant abandoned its plans to have a studio outside of Galveston 
because of a belief that the Commission would not approve such a studio. 

56. Shortly after the Commission granted the modification applica¬ 
tion (January 28, 1953), Gulf considered locating its main studio in the 
Jack Tarr Court Hotel at 6th Streets and Boulevard, Galveston. It later 
determined, however, that the Hotel would not be suitable for its purposes, 
and it signed a five-year lease for the building at 45th and P 1/2 Street. 

57. Gulf has operated from the 45th and P 1/2 Street address from 
March of 1953 until the present time. A prime consideration in the deci¬ 
sion to open a studio in Houston was convenience to the station's Houston 
advertisers. In the subject application of June 28, 1954, it advised the 
Commission that the Houston studio was under construction. The first 
broadcast from the Houston studio occurred on August 4, 1954. By letter 
of August 11, 1954, received by the Commission on August 16, 1954, the 
station informed the Commission that it was currently operating an auxiliary 
studio in Houston, located in the Prudential Insurance Company Building 

at 1100 Holcombe Boulevard. 

58. The Galveston studios are located in a one-story building. The 
lease for the building is for five years at an annual rent of $4,920; the 
lessee has an option to renew at the same rent for another five years. The 
Prudential Building in Houston is a skyscraper, and Gulf's studios are 
located on the top floor. Gulf has a five-year lease at an annual rent of 
$10,972; it also has an option to renew the lease for another five years, 
but not necessarily at the same rent. 

59. When KGUL-TV began its operation in Galveston, its studio 
contained approximately 3140 square feet of floor space. An additional 
940 square feet were added in May of 1953. In January of 1954, the station 
completed another addition to the studio which added 1000 square feet of 
floor space. Two months later, the station added 565 more square feet 

of floor space. Its final addition was completed in November of 1954, 
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when a total of 2,975 square feet were added to the existing floor space. 
Accordingly, the Galveston studio now covers a total of 8, 620 square feet. 
At the hearing, protestant pointed out that the last addition was completed 
after the receipt by the station of the notice of intention to protest; it did 
not, however, establish a causal connection. The record shows that the 
5431 lessor abandoned the space in question in July of 1954; that the station 

began negotiations for the lease of the space and for the purchase of the 
entire building; that the space was leased in October of 1954; and that in¬ 
termittent use was made of the space until the signing of the lease. 

60. The station began operations with a staff of 23 persons. By 
December of 1953, the staff had grown to approximately 50 persons. The 
staff continued to grow, reaching 78 in August of 1954 and 80 in November 
of 1954. As of August 5, 1954, the distribution of employees between the 


Galveston and Houston studios was as follows: 

Department Galveston 

Houston 

Engineering 

20 

8 

Program 

13 

3 

Traffic 

2 

0 

General Administrative 

5 

3 

Film 

3 

0 

Accounting 

4 

0 

Sales 

1 

5 

Publicity 

0 

2 

Merchandising 

J) 

_3 

48 

24 


61. The station's Program Director, Chief Engineer, Accounting 
Department, Publicity Department and general administrative department 
are located in the Galveston studios. Gulf transacts all of its banking 
business with two Galveston banks, and the payroll for all employees is 
prepared at the Galveston studios. The station's Director of Public Service 
Programming also has his office in the Galveston studios. Gulf has main¬ 
tained a sales office in Houston since shortly after the beginning of broad¬ 
cast operations in March of 1953. The function of this office was to handle 
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sales, merchandising and publicity for Houston, regional and natinnql 

14/ 

accounts. These functions are still performed in Houston.— The bulk 
of incoming mail is handled in Galveston; the bulk of the outgoing mail 
(most of which is for the benefit of national and regional advertisers) is 
handled in Houston. 

62. The Houston studio has a one-foot higher ceiling and more 
storage space than the Galveston studio. The Houston studios have dress¬ 
ing rooms; the Galveston studio does not have rooms so labeled. The 
Galveston studio has only an upright piano, while the Houston studio has 

a concert grand piano and an organ; the latter two items were secured 
for the Houston studio by virtue of the fact that a salesman for the station 
"negotiated and affected a trade-out proposition" with a Houston advertiser. 
Mr. Taft T s office in Houston is larger and more luxurious than his office 
in Galveston; his furnishings in Galveston, however, were new at the time 
of the opening of the station. The Galveston studio is entirely sound¬ 
proofed; the Houston studios are not as yet completely sound-proofed, but 
they will be in the near future. The Galveston studios have adequate stor¬ 
age space and adequate programming space. In the latter connection, the 
station has had as many as 35 people on a single program. 

63. The principal difference in the two studios as to equipment is 
that the equipment in the Galveston studios is permanently installed, 
whereas certain Houston equipment, such as live cameras, micro-way 
relay equipment, and audio control equipment, are portable or removable. 
The Galveston studio has two studio-type live cameras, two film cameras, 
two film projectors and complete film-processing equipment. The Houston 
studio has two field-type live cameras, one slide camera, no film projectors 
and no film-processing equipment. The station's network connections are 


14/ Protestant requests a finding that all time purchases must be cleared 
by the Houston offices, basing its request upon the testimony of Messrs. 
Kugle and Simpson (see pars. 44-45, above). The testimony at T. 2289- 
2290 and 2345 can stand for no more than the proposition that the Galveston 
office had to check with the Houston office to determine whether the time 
requested by the candidate had already been sold or had been pre-empted 
by a network under its option. 
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at Galveston. The station 1 s remote equipment is based in Houston but 
is available to the Galveston studio when needed. 

64. All network programs and virtually all film programs are 
handled at the Galveston studio. As a general rule, all of the stations 
live sustaining and participating programs originate from the Galveston 
studio. Most of the live commercial shows now originate in Houston; in 
this regard, the commercial shows which originate in the Houston studio 
have been moved there either because of requests from advertisers or 
because the shows are created by Houston advertising agencies. Live 
shows after 6:00 p. m. usually originate in Houston; if there is a need for 
cameras in Galveston after 6:00 p.m., however, cameras are available. 

65. Table No. 8 shows the approximate ratio of origin of the station’s 
wholly-live and film-with-live programs (based on figures supplied by the 
protestant) during the weeks of August 21-27 and September 21-27, 1954. 

Table No. 8 - Origin of Wholly-Live and Film-with-Live Programs 

August 


City 

Houston 

Galveston 

Houston 

Galveston 


Wholly- Live 
6.23 hr.-54% 
5.18 hr.-46% 

5.15 hr. -53% 
4.55 hr.-47% 


Film-with-Live 
2.22 hr.-26% 
2.18 hr. -74% 
September 
2.92 hr.-37% 
5.01 hr.-63% 


Total 

8.45 hr.-43% 
11.36 hr.-57% 

8.07 hr.-46% 
9.56 hr.-54% 


Promotional Activities 


66. KGUL-TV is Galveston’s only television station. Prior to the 
time that KGUL-TV began operating the only signal received in Galveston 
was the one emitted by KPRC-TV, Channel 2, Houston. Channel 2 in Houston 
began operating about January 1, 1949. Early reports indicated that KGUL- 
TV was getting less than a 50% share of the Galveston audience and promo¬ 
tional efforts were instituted to remedy the situation. The station realized 

15/ 

that it could never capture the entire Galveston audience;— consequently, 
when its share approached 50%, it curtailed its promotional efforts in 


15/ KPRC-TV is an affiliate of the National Broadcasting Company. 
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Galveston and concentrated upon gaining a share of the Houston audience.—^ 

67. KGUL-TV has a mutual promotional relationship with the Houston 
Press , a daily newspaper published in Houston, whereby the station carries 
spot announcements for the paper and accepts payment in the form of adver¬ 
tising space in the paper. Gulf sought to enter into the same type arrange¬ 
ment with the Galveston papers, but the offer was refused. The station's 
use of the Houston newspapers for advertising and promotional purposes 
greatly exceeds the use made of the Galveston papers for these purposes. 

In most of the areas outside the City of Galveston, the Houston papers have 
larger circulation than do the Galveston papers. 

68. Gulf caused an advertisement to be placed in the July 1954 issue 
of Television Age announcing that the population of the metropolitan area 
of Houston would increase to one million sets on a certain date. The ad¬ 
vertisement also claimed that KGUL-TV is the best television buy in Texas. 
Nowhere in the advertisement is KGUL-TV identified as a Galveston station. 
The identical advertisement also appeared in an issue of Broadcasting- 
Telecasting . 

69. One of the first promotional pieces used by Gulf was a presenta¬ 
tion appearing in Sponsor in June of 1953, the presentation being based upon 
information furnished by the station. Although the presentation is devoted, 
in large part, to the station's association with Houston, the station is identi¬ 
fied as a Galveston facility on every page. On another occasion. Gulf sub¬ 
mitted a brochure to the network entitled "Presenting a New Area T-V 
Station for 1,000,875 Texas". KGUL-TV is identified throughout as a 
Galveston station. 

5434 70. KGUL-TV mails pamphlets containing its program schedules 

for particular weeks to people whom the station believes are interested. 

One such pamphlet was received in evidence in this proceeding. Although 

16/ Another reason given by Gulf for concentrating its promotional efforts 
in’the Houston area is that a CBS Television report of November 1, 1953 
showed that there was a total of 15,900 television receivers in Galveston 
County and 201,260 in Harris County. As previously found, from the be¬ 
ginning of its operation, KGUL-TV has placed a Grade A signal over vir¬ 
tually the entire City of Houston. 
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the pamphlet speaks of the Houston-Galveston area, a contour map thereon 
clearly shows that the station is a Galveston facility. Another promotional 
piece distributed by KGUL-TV indicates that the station won third place 
in an audience-promotion contest sponsored by Billboard . KGUL-TV is 
identified thereon as a Galveston station. The brochure submitted by the 
station in the contest is entitled "Building a Greater Television Audience 
in Houston." 

71. Exhibit 23 in this proceeding is a promotional piece advertising 
a KGUL-TV program. The station is not identified thereon as a Galveston 
facility, but the only direct reference to Houston is a return address: 

"Gulf Television Company Channel 11 Box 11 - Houston, Texas." Another 
exhibit consists of a promotional sales report circulated by KGUL-TV 
which claims that the station has the ability to sell in the Houston market. 
KGUL-TV is clearly identified thereon as a Galveston station. Also in 
evidence is a promotional piece comparing the respective shares of audience 
enjoyed by KGUL-TV and KPRC-TV in the greater Houston area. No mention 
is made in the pamphlet of Galveston. The pamphlet was prepared by the 
CBS Television Spot Research Department from information supplied it by 
the American Research Bureau. 

72. In its promotional efforts in Houston, Gulf Television has made 
use of billboards, neon signs, and advertisements on busses and taxicabs. 

No similar efforts have been made in the Galveston area. 

III. Conclusions 
Nature of Proceeding 

73. Through the enactment of Section 309(c) of the Communications 

17 / 

Act of 1934, as amended —', Congress has provided a medium through 
which parties in interest may demonstrate to the Commission the existence 
of factual and legal considerations which render improper a grant previously 
made by the Commission without a hearing on the application involved. In 

17/ This proceeding was heard and determined under Section 309(c) as 
that sub-section read prior to the amendment of January 20, 1956; refer¬ 
ences herein to Section 309(c), as amended, do not include the aforesaid 
1956 amendment, which is not pertinent hereto. 


general, the theory of Houston Consolidated's protest and of its position 
herein is that Gulf Television, although proposing and professing to operate 
a television station serving the needs and interests of the City of Galveston, 
actually has carried out an original plan, by degrees intended to be gradual 
and imperceptible, to operate as a Houston station. To test this theory 
and its contention that the public interest, convenience and necessity require 
5435 that the protested grant to Gulf Television be vacated, Houston Con¬ 

solidated specified eight issues for determination in this proceeding. 

74. At the outset, for the purpose of placing this proceeding in 
proper perspective, we state the obvious: The mere fact that a protestant 
is able to specify issues satisfying the requirements of Section 309(c) does 
not, in and of itself, catapult those issues to the status of being disqualifying 
in nature. Stated another way, the resolution of a particular issue against 
an applicant does not necessarily dictate a setting aside of the grant pro¬ 
tested. For example, in the instant proceeding. Issue No. 4 seeks to 
determine whether the applicant has made station identification announce¬ 
ments in violation of Section 3. 652 of our Rules. Should this issue be de¬ 
termined in affirmative fashion, denial of the modification application 
would not automatically follow. These propositions appear to have been 
recognized by the protestant; thus, with respect to the exemplifying issue, 
protestant asks only that Gulf Television be required to make station identi¬ 
fication announcements in accordance with the provisions of Section 3.652, 
and does not contend that a denial of the subject application could rest 
solely thereon. 

The Programming Issue 

75. We first consider Issue No. 3, the programming issue.— The 
second half of this issue asks whether Gulf's programmi n g has been con¬ 
sistent with the representations previously made to the Commission. A 
summary of Gulf's general program plans and policies, as contained in its 
original application to the Commission, is set forth in paragraph 26, above. 


18/ At T. 641, counsel for protestant stated: "As I said before, the pro¬ 
gramming is really our case." 
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Protestant construes the applicant’s representations with respect to net¬ 
work affiliations as a firm commitment not to have a network affiliation 
and not to carry any network programming. We think the language of the 
representation precludes the interpretation advanced by the protestant. 

The applicant simply stated that it had no present expectation of a network 
affiliation but that it would give further consideration to the matter at such 
time as an affiliation appeared desirable and feasible. The protestant 
failed to establish that the above representation was false at the time it 
was made or that Gulf sought to conceal from the Commission the later 
fact of its actual affiliations. We conclude that the carrying of network 
programs by the station is not inconsistent with its original proposal. 

76. Protestant contends that Gulf’s original program plans and 
certain other proposals ’’add up to a promise to construct and operate a 
television station for Galveston, alone. ” In this connection, protestant 
points out, among other things, that Gulf did not originally propose a 

principal city signal over Houston; that it did not propose a Houston 
studio; that its program plans made no mention of Houston; that it proposed 
a staff of 24 persons; that it proposed to operate 30 hours per week; and 
that its initial estimated revenues and expenses were only $270,000 and 
$315,000, respectively. Again, we are not in accord with protestant’s 
contention. Were an applicant to come before us proposing to deny the use 
of the facility requested by persons residing within the station’s coverage 
area but without the principal city to be served, we might have difficulty 
in finding that the public interest would be served by a grant of the applica¬ 
tion. Nor are Gulf’s original proposals subject to such construction. It 
is true that Gulf’s original Grade A contour falls short of the city limits 
of Houston and that there might be some justification for not specifically 
catering to the programming needs of that city. There would be little justi¬ 
fication, however, for ignoring the needs of the areas surrounding Galveston. 
The latter, Gulf did not propose to do; for, although its general program 
plans speak of serving the needs of Galveston , they speak, also, of pre¬ 
paring programs of interest to the people in its area of service . 

77. Conceding that Gulf’s original program plans made no mention 
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of Houston and that the failure to do so might be said to be consistent with 
its proposal at that time to place only a Grade B signal over that city, its 
subsequent requests for Sites No. 2 and 3 carried with them implied rep¬ 
resentations that the programming needs of Houston would not be entirely 
ignored. For, in the applications for those two sites, Gulf proposed to 
cover virtually the whole of the City of Houston with a signal of Grade A 
intensity or better. These proposals, together with the representation in 
the original application regarding programs of interest to the people in 
the area of service, gave notice to the Commission that the station could 
be expected to direct some of its programming to the Houston area. We 
are of the view that the bare fact that Gulf has included the needs of the 
Houston area in its programming considerations is consistent with the 
representations previously made. 

78. With the acquisition of network affiliations and increased coverage 
areas, certain expansions understandably followed. Thus, the broadcast 
day increased, the staff was increased, a Houston studio was added, and 

the original proposals with respect to revenues and expenses were outdated. 
Because the network affiliations and the new programming concept were 
consistent with prior representations, the accompanying expansions were 
similarly consistent. In any event, we do not regard increases in staff 
and hours of operation, etc., beyond what was originally proposed, as 
undesirable deviations from the representations made. 

79. With respect to religion programming, it is clear that Gulf 
has not lived up to the letter of the representations in its original applica¬ 
tion. Whereas it proposed to devote 10% of its broadcast week to this type 
of programs, it actually devoted an average of only 2% of its week to re¬ 
ligion programs during the seven weeks in evidence. Gulf proposed to 
make an effort to present religious services on a rotation basis each Sunday 
morning. The record shows that there has been substantial performance 

of this commitment. Although TV Chapel was not carried during six of 
5437 the thirty-nine weeks in the January 1 - October 5, 1954 period, the 

fact that it was carried during thirty-three weeks indicates that it is a 
reasonably permanent part of the weekly program schedule. We note that 
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of the thirty-three appearances, only one was by a representative of the 
Catholic church and none was by a representative of the Jewish faith. In 
this connection, however, the record appears to be barren of evidence 
as to the ratios among the different faiths in Galveston. More important, 
with one possible exception, the station has never refused a request for 
sustaining time by any Galveston religious organization. The possible 
exception relates to the suggestion by the President of the Ministerial 
Association that the station have morning and evening devotionals to be 
conducted by local ministers; assuming that a "suggestion" amounts to a 
"request", we conclude that Layman 1 s Call to Prayer falls short of meet¬ 
ing the request only to the extent that the program is not conducted by 
local ministers. With respect to the fact that TV Chapel is presented on 
Saturdays, we note that the station offered to present it on Sunday morning 
in accordance with its original proposal, but that representatives of the 
Ministerial Association preferred Saturday time. 

80. Table No. 4 in paragraph 28, above, shows that the station has 
fallen far short of the percentage promised with respect to agriculture 
programs; in most of the seven weeks in evidence, the station did not 
present a single program of this type. We cannot conclude, however, 
that the proposals have been abandoned completely. In this connection, 
we note that the station is currently presenting Rural Reveille , the plans 
for which call for 15 minutes, Monday through Friday. This program is 
in reasonable conformity with its promise to present Farm and Ranch 
Club . Although the series might have been begun at an earlier date than 
September of 1954 had there been more frequent contacts with Mr. Vieman, 
it must be pointed out that programs of this type are capable of production 
only with a high degree of cooperation between the station and agricultural 
groups. An infant station might logically expect agricultural leaders of 
the community to make specific needs known to the station and to demon¬ 
strate means of fulfilling them. In this connection, we point out that there 
is no evidence that the station has ever refused a request for sustaining 
time by any agricultural group. 

81. Whether or not the station properly classified the network 
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programs listed in paragraph 42, above, the station has failed to live up 
to its original proposals with respect to the presentation of education pro¬ 
grams. The evidence shows that no attempt has been made by the station 
to program in cooperation with the home economics departments of the 
public schools or with the staff of the University of Texas Medical College. 
To the credit of the station, however, is the fact that it has never refused 
to grant sustaining time to any educational organization that requested it. 

82. The station’s promises with respect to the presentation of dis¬ 
cussion programs have not been met; this is true regardless of the classi¬ 
fication of the Army-McCarthy Hearings. Again, however, the failure 
cannot be laid entirely at the feet of the station: The station does not 
appear to have ever refused a proper request for the presentation of a 
discussion program; we do not regard the incident involving the Galveston 

County Citizens Committee for Law Enforcement as an exception, 
for there is no competent testimony of record that a request for time was 
made of station personnel authorized to act thereon. The station displayed 
an admirable attitude with respect to the continuation of the young people’s 
forum program. As with other types of programming involving public 
service organizations, cooperation by the organizations is virtually essen¬ 
tial; the abandonment of the forum program appears to have been occasioned 
by the failure of interested groups to ’’keep it pushing. ” 

83. The station’s record in the presentation of news and weather 
programs is somewhat better than its record compiled with respect to the 
other types of programs previously discussed, although it still falls short 
of meeting the original promises. The station gives coverage to local 
news events and to local weather conditions. Because Houston is within 
the station’s Grade A service contour, however, it can be criticized for 
discontinuing, in June of 1954, the weather reports based on information 
supplied by the Houston Weather Bureau. 

84. In our view, the station has made a good showing in the matter 
of broadcasting non-commercial spot announcements. We do not share 
protestant’s view that the fact that the station quadrupled the number of 
broadcast hours per week automatically carried with it the duty to increase 
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by four times the 38 such announcements proposed in the original applica¬ 
tion. We conclude that the presentation of an average of 54 such announce¬ 
ments each week by the station is fully in keeping with the original proposal. 
More important, the station has never refused to carry a non-commercial 
spot announcement requested by any civic, fraternal, public welfare, 
educational or religious organization. 

85. The evidence of record does not support protestant f s contention 
that the station has neglected the Mexican population and persons of Mexican 
descent in the Galveston area. There has been no showing by protestant 
that the station has ever refused sustaining time to anyone seeking to pro¬ 
gram on behalf of the above groups. 

86. In its original application Gulf proposed to devote 60% of its 
broadcast time to commercial programs and 40% to sustaining programs. 

Its record of performance is one of reasonably faithful adherence to these 
proposals. There is no evidence of record showing that the station has 
ever over-commercialized in any respect. 

87. Although proposing to devote a total of 33.4% of its broadcast 
week to live programs, the station has devoted only an average of 9.1% of 
the weeks in evidence to such programs. 

88. On the basis of the foregoing, we conclude that Gulf Television 
has, for the most part, reasonably conformed its programming to the 
general program plans and policies announced in its original application. 

We also conclude, however, that the station has failed to live up to the 
percentages proposed for live programming and for the various types of 
programs heretofore mentioned. There is no evidence of record that the 

5439 proposals were not sincere when made or that they were advanced 

for the sole purpose of receiving a grant of the application. Because 
competent professional programming advice is available to new applicants, 
we cannot accept as an excuse the fact that Mr. Taft was without radio 
or television experience at the time he prepared the original proposals. 

It has also been suggested that the facts that the station has acquired 
network affiliations and that the station has increased its broadcast week 
from 30 hours to 120 hours constitute good cause for the failure to adhere 
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to the original percentages. Although it is understandable to us that 
certain adjustments in the station's schedule would result from such major 
changes, these changes cannot serve as justification for the degree of 
decreases here involved. One fact, however, does temper our conclusion 
with respect to the station's percentages: The station has never refused 
sustaining time to any civic, fraternal, public welfare, educational or 
religious organization. This fact is important in our consideration of 
the other half of Issue No. 3, namely, whether the programs offered by 
Gulf Television meet the needs of the people of Galveston. For, as stated 
in McClatchy Broadcasting Company , 9 RR 1190, at page 1220(g): "Rec¬ 
ognizing that some variation between promise and performance will in¬ 
evitably arise, our concern is not with the performance of individual pro¬ 
grams as promised, but rather, how the licensee has fulfilled its respon¬ 
sibilities as steward of its public trust." 

89. Keeping in mind the considerations stated in paragraph 77, 
above, there is no evidence of record establishing that the station has pre¬ 
sented an abnormal number of programs the content of which was of interest 
solely to communities in the coverage area other than Galveston. The 
protestant (who bore the burden of proof) introduced no tangible evidence 
relating to specific programs needed by the people of Galveston. In view 

of the foregoing, we are here limited to a determination of whether Gulf 
Television is fulfilling its obligation of making available to the people of 
Galveston the television facility entrusted to its care. From the findings 
of fact set forth in paragraphs 31-32 and 34-36, above, we conclude that 
KGUL-TV has maintained an approximate 3-to-l Galveston-to-Houston 
ratio in the matters of presentation of non-commercial spot announcements, 
broadcast of sustaining film programs, and ; appearances on behalf of public 
service organizations. But, here again we stress the more important 
fact—the fact that the station has never refused a request for a non¬ 
commercial spot announcement or for sustaining time made by any Gal¬ 
veston civic, fraternal, public welfare, educational or religious organi¬ 
zation. 

90. To the further credit of Gulf Television is the fact that, a little 
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more than a year after it first began operations, it appointed a full-time 
Director of Public Service Programming. Letters were written encourag¬ 
ing the use by public service organizations of the stations facilities and 
offering assistance in the public service work. Contacts were made, not 
only with organizations in Galveston, but also with agencies in smaller 
towns within the coverage areas. We think the record in this proceeding 
shows that KGUL-TV is meeting the needs of the people of Galveston and * 

that its operation, therefore, is in the public interest. Moreover, the 
station had been in operation only 18 months at the time of the protest and 

had not had the advantages of growth and maturity. McClatchy 
Broadcasting Company , supra, 1220(g). 

91. On this question of programming, we have next to determine 
whether our conclusion that KGUL-TV is meeting the needs of the people 

of Galveston must be modified in light of the evidence relating to the use < 

of the station by Galveston advertisers. The ratio of the national rate to i 

the local rate and the station's application of those rates appear to be i 

reasonable and appear to be consistent with the general practice in the 
television industry. We attach no significance to the fact that only the 
national rate was advertised in trade publications in view of the fact that 
these publications have virtually no Galveston circulation. Moreover, it 
does not appear to have been kept a secret that the local rate could be 
computed by dividing by two the national rate. Finally, the local rate is <, 

available to callers to the station and there is no evidence that Galveston 
advertisers are in doubt as to the local rate. 

92. Any significance that might be attached to the facts that the 
station maintains a greater sales force in Houston, that a greater portion 
of the station's advertising revenue is obtained from national, regional 
and Houston advertisers, and that a comparatively small number of the 
station's programs are sponsored by purely Galveston or Galveston-region 
accounts, diminishes in the light of our findings with respect to the station's 
attitude toward local accounts. The station has never refused a Galveston 
advertiser who desired to buy time or spot announcements, and it makes 
affirmative efforts to retain its local accounts. This brings us to a con- 
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sideration of the Kugle, Simpson and Bower man testimony. So far as die 
evidence shows with respect to requests for time in the first election, the 
time requested was either sold or taken up with network broadcasts which 
could not be "bumped". Although protestant established that a number of 
Harris County candidates secured broadcast time in the segments requested 
by Kugle and Simpson, it failed to establish the date on which any of the 
non-Galveston candidates first made requests for time. It would not be 
unreasonable to us for a station to adopt a first-come-first-served attitude 
with respect to the broadcasts in question. In the second election, favor¬ 
itism to Harris County candidates is not involved in view of the fact that 
no such candidates appeared in the time segments requested by Kugle and 
Simpson. With respect to this second election, Kugle and Simpson saw 
for themselves that Class A time was practically all taken. Because the 
incident apparently could have been prevented by better communication 
between the Galveston office and the Houston office, the fact that Simpson 
was cancelled out of the August 26th segment does not reflect to the credit 
of the station. In this regard, however, there is no evidence that the 
Houston office scheduled the program which thereafter ,f had to take preced¬ 
ence" with knowledge that the time in question had already been sold to 
Simpson. 

93. The Bowerman testimony discloses nothing which can support 
a conclusion adverse to the station. The station's attitude with respect to 
the three accounts involved appears to be reasonable under the circum¬ 
stances involved. Taft's statement that he "had to play ball with the na¬ 
tional agencies", as testified to by Mr. Bowerman, must be adjudged in 
the light of its isolation and of the station's policy never to refuse a Gal¬ 
veston advertiser. 

5441 94. Insofar as the station's relative promotional activities bear 

upon these questions of the meeting of programming needs and the avail¬ 
ability of the station to Galveston advertisers, we find no basis for adverse 
reflection upon the station. Gulf's explanation of why it curtailed promo¬ 
tional efforts in Galveston and concentrated in the Houston area appears 
to be reasonable; in any event, it may be assumed that the people and the 
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advertisers of Galveston know of the existence of a station that has been 
broadcasting in excess of 18 months. 

95. We now come to the final determination of the programming 
issue framed by the protestant. Our only conclusion adverse to Gulf Tel¬ 
evision is that the station has failed to live up to the percentages proposed 
for live programming and for the various types of programs mentioned in 
the application form. In the facts adduced and for the purposes here in¬ 
volved, we are not persuaded that this conclusion, in and of itself, dictates 
a setting aside of the grant here protested. We are moved to this view, 
primarily, by our other conclusion, as heretofore supported, that the 
station is meeting the needs of the people of Galveston and that its operation 
has been one in the public interest. We think that the station tf has fulfilled 
its responsibilities as steward of its public trust Tf in Galveston to a degree 
which warrants the extension of coverage areas requested in the modifica¬ 
tion application in question. In this connection, there is no reason to 
believe that the station would not continue to meet Galveston needs under 
the grant here protested. In refusing to construe Gulf's record of promise 
and performance as disqualifying in nature, we are consistent with a long 
line of recent comparative proceedings. See, e. g. , Radio Fort Wayne , 

Inc. , 9 RR 1221, 1222(h), and Southland Television Company , 10 RR 699, 
745. Should any of the other issues in this proceeding be resolved against 
the applicant, however, those conclusions herein which are adverse to the 
applicant will be considered in our ultimate disposition of the proceeding. 

Station Identification Issue 

96. We next consider Issue No. 4, which seeks to determine whether 

Gulf Television has made station identification announcements which violate 

19/ 

Section 3. 652 of the Commission’s Rules.— The evidence shows that the 
station’s identification announcements at sign-on and sign-off are made 
in accordance with the above rule. Protestant contends, however, that 
certain announcements made by the station on the hour violate the rule. 


19/ Section 3.652 consists of parts (a) and (b). Part (b) of the rule is 
not here involved. (See the attached Appendix A.) 
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So far as the record discloses, the stations always identifies itself correctly 
(by giving its call letters, "KGUL-TV", and its location, "Galveston") on 
the hour by either aural or visual means. At times on the hour, however, 
5442 when proper visual identification is exhibited, the station aurally 

announces: "This is KGUL-TV, CBS television for the Galveston-Houston 
area." Mr. Taft regards this as a promotional spot announcement. In the 
above circumstances, we find no violation of our rule. We require, only, 
that the station identify itself on the hour by visual or aural means; if that 
requirement is met, the station is free to advertise its coverage or other¬ 
wise promote the station by the means not used for identification purposes. 
Accordingly, the other aural announcements in question, including "KGUL- 
TV, serving the Houston-Galveston area", are permissive promotional 
spot announcements even if they were, in fact, used on the hour. The use 
of Figure 1 in paragraph 53, above, if used alone on the hour without proper 
aural identification, would be a violation of the rule. There is no evidence, 
however, that Figure 1 has been used on the hour. The use of Figs. 2 
and 3 to provide mailing addresses for advertised products do not violate 
the rule. If intended as hourly station identification announcements, of 
course, they would violate the rule; again, there is no evidence that they 
have ever been used on the hour. Figure 4 appears to be a proper visual 
announcement. There might be some doubt as to the propriety of the use 
of the three-part film sequence (where a picture of the City National Bank 
of Houston appears on the first part) if it is used as an hourly station identi¬ 
fication announcement; once more, there is no evidence that it has ever 
been used on the hour. 

97. Our rule requires station identification announcements only on 
the hour; consequently, if a station chooses to present its call letters at 
times other than on the hour, the location of the station need not be given. 

In these presentations, however, and in the use of permissive promotional 
announcements used on the hour, extreme caution must be exercised to the 
end that viewers and listeners be not misled into believing that the station 
has been assigned to more than one city or to a city other than that specified 
in the construction permit; studied attempts may not be made to conceal the 
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true location of broadcast facilities. In the instant case, protestant has 

failed to establish a pattern of behavior by the station which is inconsistent 

20 / 

with our rule and our policies thereunder.—' In drawing this conclusion, 
we have gone beyond the issue specified by the protestant and have con¬ 
sidered the evidence relating to the station’s promotion activities by non¬ 
broadcast means. This subject will be treated in greater detail in a later 
portion of this decision; at this point, however, we observe that a pattern 
of dissociation of the station with Galveston, through the activities in 
question, is not apparent. 

Main Studio Question 

98. The Congressional purpose in enacting what is now Section 319(a) 
of the Communications Act of 1934, as amended, was to free the Commis¬ 
sion from possible pressures that might be exerted upon it to grant a con¬ 
struction permit to an applicant who had already made considerable ex- 
5443 penditures toward the construction of the station contemplated. 

Accordingly, where an applicant has constructed or otherwise caused to be 
created a facility having intrinsic broadcast utility prior to the issuance 
of a construction permit authorizing such facility, the Commission has 
uniformly conditioned any grant of the application upon the non-use of the 
offending facility. As a general rule, a permittee desiring to deviate from 
the specifications set forth in its construction permit is required to file an 
application for modification of construction permit in the particulars so 
desired. Not all deviations, however, require prior authorization. For 
example, although Section 3. 613 provides for the filing of a modification 
application where a permittee seeks to move its main studio outside the 
principal community in which it is located, such permittee is free to change 
the location of the main studio within the principal community conditioned, 
only, upon prompt notice to the Commission. Although (as evidenced by 
Section 3.613) the Commission is vitally interested in the location of a 
station’s main studio, it has left the location and construction of auxiliary 

20/ We find nothing objectionable in Mr. Taft’s instructions to follow the 
minimum requirements of Section 3. 652. 
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studios to the discretion of the permittee: Authority to construct a main 
studio carries with it the blanket authority to construct whatever auxiliary 
studios are thought by the station to be necessary or desirable in the oper¬ 
ation of the station. Accordingly, in situations where a construction permit 
has been issued approving the construction of a broadcast station, the 
Commission has never required prior authorization for the construction 
of an auxiliary studio by the permittee. To adopt a different policy, we 
think, would unduly hamper stations desirous of fulfilling to the utmost 
their duties of serving the public interest. 

99. With these considerations in mind, we turn to Issues No. 5 and 
6 herein. For the reasons above stated, no questions can be said to arise 
under Section 319 of the Act unless Gulf Television’s Houston studio is, 

in fact, the station’s main studio; if the Houston studio is only an auxiliary 
studio, there are no bases for adverse reflection upon the station in either 
Section 319 of the Act or Section 3. 613 of our Rules. 

100. Where a television station maintains but one studio, the obvious 
presumption arises that the one studio is the station’s ’’main studio” within 
the meaning of Section 3. 613 of our Rules. If the station opens a second 
studio, the presumption that the first studio is the ’’main studio” continues; 
this presumption, of course, can be rebutted by convincing evidence that 
the second studio is, in fact, the ’’main studio. ” In the AM and FM broad¬ 
cast field, evidence relating to the ratio of origin of programs between the 
two studios would be exceedingly relevant. Under Section 3.30 and 3.205 
of our Rules, a network-affiliated AM or FM broadcast station must origi¬ 
nate stated percentages of its programs from its main studio. At the time 
of the preparation of our television rules, the percentage requirements 
applicable to AM and FM stations were not carried over to Section 3. 613. 
Accordingly, in television proceedings, the question of what percentage 

of a station’s programs must be originated in the main studio has been 
left for case-to-case determination. This is not to say, of course, that 
the general philosophy underlying the AM and FM rules cannot appropriately 
be applied to television. 

5444 101. The first broadcast from the Houston studios occurred on 
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August 4, 1954. Program log analyses for the August and September 
1954 weeks are set forth in Table 4 in paragraph 28, above. In the August 
week, the station devoted 74.35 hours (61.2% of 121. 5 total hours) to net¬ 
work programs and the balance of 47.15 hours to non-network programs. 

All of the network programs were handled in the Galveston studio. Of the 
station’s non-network hours (as shown by Table 8 in paragraph 65, above) 
a total of 8.45 hours (18% of the non-network hours and 7% of the total 
hours) were presented from the Houston studio. For the September week, 
the hours and percentages are virtually the same as those above stated. 

In view of the fact that the station appears to be presenting approximately 
93% of its total hours and 82% of its non-network hours from its Galveston 
studio, we cannot say that the presumption that this studio is the "main 
studio" has been successfully rebutted on the basis of program origin. 

But, protestant would limit us in our determination solely to the origin of 
the station’s wholly-live programs; Table 8 discloses that approximately 
54% of such programs originated from the Houston studio in the August and 
September weeks. Such a limitation would be clearly inconsistent with the 
general philosophy of the AM and FM standards, which, for purposes of 
computing the percentages there stated, consider non-live programs as 
being originated locally. We do not here say that a station may adopt a 
policy of presenting all of its wholly-live programs from a studio other 
than the studio in the principal community to be served; such a policy 
would raise grave questions as to whether the station is properly meeting 
the needs of such community. In the instant case, we are not overly- 
concerned about the 54%-to-46% Houston-to-Galveston ratio; for, as pre¬ 
viously pointed out, the station has never refused sustaining time to a Gal¬ 
veston public service organization and has never refused to sell time to a 
Galveston advertiser. In these latter connections, protestant has not shown 
that the station has conditioned grants of time upon the recipient’s journeying 
to the Houston studio. 

102. Protestant has introduced other evidence in an effort to prove 
that the Houston studio is the "main studio. ’’ It has sought to establish 
that Gulf has "discriminated" against Galveston in favor of Houston. Thus, 
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it has shown that the Houston studio is in a newer, higher, and more 

21 / 22 / 
modern building—• ; that higher rent is paid in Houston—• ; that the Houston 

23/ 

studio is furnished in more luxurious detail—■ ; that the Houston studio 

24/ 

has an organ and a better piano— ; that the Houston studio has a higher 
25/ 

5445 ceiling—'; and that the Houston studio has better dressing-room 

26 / 

facilities.—• But, one fact stands out above all else. Prior to the opening 
of the Houston studio, all of GulTs 120 hours of weekly programming were 
being presented from the Galveston studio; and there has been no showing 
that that quality of this programming suffered as a result of any inadequacy 
of the facilities used. Neither has there been shown any evidence that die 
programming currently emanating from the Galveston studio has suffered 
as a result of shifts of equipment or personnel. Protestant*s ’’step-child" 
evidence falls far short of proving that the Houston studio is the "main 
studio." 

103. Whether or not Taft believed that the Commission would not 
approve a studio outside the City of Galveston, we are unable to derive a 

21/ Protestant introduced no evidence with respect to the availability of 
other buildings in Galveston at the time Gulf signed its five-year lease for 
the 45th and P 1/2 Street address, and no evidence with respect to the 
availability of other buildings in Houston at the time Gulf signed its five- 
year lease for the Prudential Building. In the absence of evidence of these 
types, "discrimination** may not be found. 

22/ There is no evidence in the record concerning comparative rate-scales 
in the two cities. (See footnote 21.) 

23/ The Galveston furnishings were new when purchased by Gulf. If it is 
protestant* s contention that auxiliary studios must be furnished with **hand- 
me-downs" from the main studio, we reject it. 

24/ The Houston instruments were acquired in a "trade-out" transaction 
with a Houston advertiser. (See footnote 23.) 

25/ Gulf Television did not construct either building. 

26/ No one is shown to have registered a complaint as to the adequacy of 
the Galveston dressing-room facilities. 
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conclusion adverse to Gulf. That Gulf has always had a desire to accom¬ 
modate its Houston advertisers is a proposition not denied by Gulf; as 
previously shown, however, no one in Galveston has suffered as a result 
of this desire. Conceding that Gulf may have in the past, regarded the 
45th and P 1/2 Street address as something less than the permanent loca¬ 
tion of its Galveston studio, the five-year lease and the history of additions 
to this studio appear to rebut the idea that Gulf has had any recent intention 
of locating it elsewhere. In this regard, before the station can move its 
main studio outside the City of Galveston, Commission approval must be 
secured. 

104. Gulf has always maintained a sales office in Houston for the 
purpose of servicing Houston, regional and national accounts. This fact 
was inoffensive prior to the opening of the Houston studio and it continues 
to be inoffensive now that the sales office has been moved to the Prudential 
Building; with respect to these and related facts we see, only, that Galveston 
advertisers have not been slighted. The fact that certain commercial shows 
were shifted to Houston to accommodate Houston advertisers is reasonable 
under the circumstances here prevailing. Protestant’s contention that the 
Houston studio controls the sale of all the station’s program time is dis¬ 
posed of in footnote 14 to paragraph 61, above. 

105. Insofar as the station’s relative promotional activities bear 
upon the main studio question, we again find no basis for adverse reflection 
upon the station. In this regard, see paragraph 94, above. Finally, whether 
Mr. Taft is a resident of Galveston County or a resident of Houston is a 
question of no significance here. (See paragraph 114, infra .) 

Issues No. 1 and 2 

106. Section 307(b) of the Communications Act of 1934, as amended, 
imposes upon the Commission the duty of distributing available radio facil¬ 
ities among the communities of the several states to the end that a fair, 
efficient and equitable use be made of such facilities. In an effort to secure 
this result in the distribution of the frequencies allocated to the television 
service, the Commission engaged in extensive rule-making proceedings, 
culminating in its Sixth Report and Order in Dockets No. 8736 etal. (FCC 
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52-294). In this Sixth Report and Order , the Commission found that the 
purposes of Section 307(b) and the public interest could best be served by 
the establishment of an engineered table of television channel assignments, 
and, accordingly, such a table was adopted therein. To protect the inter¬ 
ests of the public residing in small cities to which channels had been 
assigned, the Commission provided (Section 3. 607(a) of the Rules) that 
applications could be filed to construct television broadcast stations "only 
on the channels assigned in the Table of Assignments and only in the com¬ 
munities listed therein. " In striving to insure that as many communities 
as possible would have receivable television signals and local outlets for 
expression, it was not our purpose to confine signals to the communities 
to which the channels involved had been assigned, or to limit the availability 
of stations to the people residing within such communities. Such purposes 
would have been clearly inconsistent with our duty to effectuate an efficient 
use of radio facilities. Indeed, in determining what maxima should obtain 
with respect to effective radiated powers and to antenna heights, we sought 
to achieve maximum channel utilization to the end that all persons would 
receive the most and the best service possible. Under our Rules, Channel 
11 in Galveston is permitted a maximum effective radiated visual power of 
316 kilowatts and a maximum antenna height of 2000 feet above average 
terrain. 

107. Under Section 3. 685(a) of our Rules, a station operating on 
Channel 11 in Galveston must provide a minimum field intensity in decibels 
above one microvolt per meter (dbu) of 77 over the entire City of Galveston, 
the principal city served. The Commission’s Rules do not require that 
antenna sites be situated within any specified distance from the principal 
community to be served.—' The distance, however, is limited (1) by the 


27/ By Notice of Proposed Rule Making of March 2, 1955 (FCC 55-268) 

In the Matter of Amendments of Section 3.685 Rules Governing Television 
Broadcast Stations , the Commission gave notice that it proposed to add a 
subparagraph to Section 3.685 of its Rules limiting die distance that a 
transmitter and antenna site may be located from the principal community 
to be served. In general, the proposed subparagraph provides that, except 

Cont’d. on following page 
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minimum field intensity requirement and (2) by the minimum station- 

5447 separation requirements of Section 3. 610 of the Commission’s 

28/ 

Rules.— This is not to say that, regardless of circumstances, the Com¬ 
mission will approve all and sundry antenna site proposals provided, only, 
that they comply with the mandatory requirements of the Rules; the fact 
that a proposal does comply with these requirements, however, creates 


Footnote 27 cont’d. 

in a case of a grant of a written request for waiver, T ’no application will 
be granted proposing the location of the antenna more than five miles from 
the nearest border of the city limits or boundary of the principal city to 
be served.” The protestant has asserted that the facts and criteria now 
used by the Commission in making a determination upon applications for 
the location of antenna sites at points substantially distant from the prin¬ 
cipal city are radically different from those used prior to the issuance of 
the above Notice of Proposed Rule Making. With respect to the proposed 
amendment, the Commission’s Broadcast Bureau states: ’’Although this 
change has not as yet been adopted by the Commission, it is our opinion 
that the circumstances existing in this case constitute an example of the 
type of transmitter relocation which the Commission, under the proposed 
rule, would wish to give close and serious scrutiny. ” Accordingly, the 
Bureau urges that ”it would appear, in the circumstances of this case, that 
the public interest would better be served by holding this matter up to be 
considered in the light of any action the Commission may take in the rule- 
making proceeding. ” But, aside from the fact that the proposed subpara¬ 
graphs has not yet been adopted by the Commission, and, aside from the 
Congressional mandate in Section 309(c) of the Act that determinations of 
protest cases ’’shall be expedited by the Commission”, both the protestant 
and the Broadcast Bureau have overlooked the nature of a protest proceed¬ 
ing. As stated in the first paragraph of our Conclusions herein, a protest 
proceeding is a medium through which parties in interest may demonstrate 
to the Commission the existence of factual and legal considerations which 
render improper a grant previously made by the Commission without hear¬ 
ing on the application involved. Of necessity, in order for a protestant to 
’’specify with particularity the facts, matters, and things relied upon” to 
demonstrate the impropriety of the grant protested, such ’’facts, matters, 
and things” must have been in existence at the time the grant was made. 
Accordingly, all issues in this proceeding must be determined in the light 
of Commission rule and policy as it existed on the day of the grant. 

28 / There is no question in this proceeding that Gulf’s proposal complies 
with the requirements of Section 3. 610. The minimum co-channel separa¬ 
tion for Channel 11 in Galveston is 190 miles. 
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a strong presumption that the site selected is acceptable. Versluis Radio 



108. The determination of whether the proposal to locate the trans¬ 
mitter at Site No. 5 violates Section 3.607(a) of the Rules must turn upon 
the question of whether KGUL-TV, operating from such site, would be a 
Galveston station. Operating from Site No. 5. the station will provide a 
minimum signal strength to Galveston of 84 dbu, which is 7 more than re¬ 
quired by Section 3. 685(a) and 3 more than is presently provided from 
Site No. 3. The evidence shows that the signal strength to Houston will 
be increased from a present 71 dbu to 85 dbu. 1 more than is proposed 

for Galveston. But. this fact does not create a per se violation of Section 

5448 ^- 

3 . 607. In the Music Broadcasting Company case. 9 RR 353, the Commis¬ 
sion denied a request that Section 3. 607 be amended to require that an 
application be rejected M where it appears that the proposed station would 
render a signal of greater intensity to another city listed in the Table As¬ 
signments than to the city whose channel is requested in the application." 

In denying the request, the Commission stated that, to the extent that a 
problem is presented in this regard, "it is our view that it should be ex¬ 
plored on a case-to-case basis rather than by attempting to promulgate a 
rule to cover all possible situations. " Inherent in that view is the principle 
that determinations could not be based solely upon consideration of com¬ 
parative signal strengths, but that other important factors must also be 
weighed. We are, thus, required to take into consideration the other 
indicia of a station's true location. From the evidence of record, we have 
concluded that, although the station maintains a studio in Houston, its 
Galveston studio is, in fact, the main studio within the meaning of our 
Rules. The presumption that such will continue to be the case has not 
been successfully rebutted by protestant. Most important of all, we have 
concluded that, despite the fact that the station has not programmed in 
strict accordance with original proposals, its programming operations 
are meeting the needs of the people of Galveston and are in the public 
interest. Again, there is no reason to believe that the station would not 
continue to meet Galveston needs under the grant here protested. The fact 
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that Gulf has included (and, presumably, will continue to include) the 

needs of the Houston area in its programming considerations, is not here 

of detracting significance. Indeed, it may well be that the station has 

29/ 

been substantially meeting the needs of the people of Houston—'; such 
fact, however, would be of little relevance in the face of the conclusion 
that the principal community’s programming needs are also substantially 
met. Because Gulf Television proposes a principal city signal to Galveston, 
because its main studio is located there, and because the station is meeting 
the programming needs of that city, the conclusion follows that the station 
is a Galveston station. This being so, we find no violation of Section 
3.607(a). 

109. We seek next to determine whether there is violation of the 
principles and purposes of our Sixth Report and Order . As heretofore 
stated, the prime purposes of the Sixth Report and Order were to insure 
that as many communities as possible would have receivable television 
signals and local outlets for expression, and that the public, generally, 
would receive the most and best service possible. These purposes and 
principles would be served by an affirmation of the grant protested. As 
shown above, Galveston will receive a signal far in excess of that required 
by our Rules, and the station has a good record in serving as an outlet for 
local expression. The availability of an additional principal city signal to 
the people of Houston and the availability of another facility for local ex- 

5449 pression, are fully in keeping with the Sixth Report and Order . In 

further support of the proposition that the station’s proposal to cover 
Houston with a principal city signal is consistent with the Sixth Report and 
Order , we note that, operating from Site No. 1 with maximum power and 
maximum antenna height, the station could have covered Houston with a 
principal city signal. 

110. The requirement in Section 3.685(a) that a station must provide 
a minimum field intensity of 77 dbu to the principal city is a mandatory one; 
as heretofore shown, the station’s proposal will comply with this requirement. 

29/ This fact, of course, was not in issue and was not established. 
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Section 3. 685(b) sets forth certain criteria or guides to which applicants 
should give consideration in selecting transmitter sites. These criteria 
and guides are admonitory only and, accordingly, permit of flexibility in 
the location of such sites. Inter alia . Section 3.685(b) provides that die 
transmitter location should be so chosen that line-of-sight can be obtained 
from the antenna over the principal city to be served and that no major 
obstruction should be in this path; it also provides that the antenna must 
be as clear as possible of surrounding buildings or objects that would cause 
shadow problems. Protestant does not question that the station has com¬ 
plied with these provisions; it argues, however, that from other sites, 
closer to Galveston, the station could comply with these provisions and 
still provide a principal city signal to Galveston. Thus, it was shown 
that, with an antenna 949 feet above mean sea level at Site No. 4 (approved 
by the Airspace Subcommittee), Gulf could have placed a 77 dbu signal 
over Galveston. But, to afford significance to these and similar conten¬ 
tions, is to concede that an applicant is sharply limited in the distance 
that it may locate its transmitter from the principal city and that it must 
seek M the most central point" to the sole and exclusive end that a 77 dbu 
signal be provided to the principal city. In connection with protestant’s 
arguments, we have never defined "the most central point" as one located 
in, or in close proximity to, the principal city to be served. Vers Inis 
Radio and Television, Inc ., supra , 1144. In the instant case, whether or 
not the station considered, only, the placing of a principal city signal 

over the City of Houston, and did not consider the comparative proportions 

30/ 

of water covered from the different sites—-, the fact remains that, at 
Site No. 5, the ratio of "Grade A" land area to "Grade A" total area would 
increase by 10% over the ratio at Site No. 3, and by 30% over the ratio at 
Site No. 1. In this same regard, the land area within the Grade A contours 
would increase by 89% over the Site No. 3 figure and by 394% over the Site 


30/ That it has considered loss of energy over the Gulf of Mexico is 
apparent from the representations in the application for Site No. 2 (See 
paragraph 20, above.) 
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No. 1 figure. The percentages of increase with respect to the Grade B 
contours are only a slightly less. To apply the protestant’s apparent 
definition in this proceeding would be to force a less efficient use of the 
channel involved without a compensating better use—for reasons set forth 
in paragraphs 108 and 109—from the TT fair and equitable" standpoint. In 
the circumstances here present, we find no violation of Section 3.685 of 
our Rules.—^ 

5450 111. In view of all the foregoing, our grant is consistent with the 

requirements of Section 307(b) of the Communications Act. Thus, KGUL- 
TV is a Galveston station within the meaning of Section 3. 607(a) of our 
Rules; upon the evidence in this record, we can only conclude that such 
will continue to be the case. It has also been established that the Sixth 
Report and Order —particularly, insofar as it favors a receivable television 
signal and a local outlet for expression in Galveston—would not be disserved 
by the grant in question. There can be no question, then, as to the fair 
and equitable use of the channel involved. Finally, we have concluded that 
a more efficient use of such channel would be effected by the proposal to 
operate from Site No. 5. In further support of our disposition of the 307(b) 
question, we note the uncontroverted testimony of Gulf T s consulting engineer 
that Site No. 5 is the optimum site (from a coverage point of view) that 
could be obtained by Gulf consistent with air hazard considerations and the 
Commission’s Rules, and the evidence that no area presently receiving 
Grade A or Grade B coverage would lose such coverage through the pro¬ 
posed operation at Site No. 5. 

112. The other evidence relied upon by protestant under Issues No. 1 
and 2 does not warrant modification of the above conclusions. We have 
previously rejected the contention the proposals in the original application 
"add up to a promise to construct and operate a television station for Gal¬ 
veston, alone. ” It has always been Gulf’s objective to serve as many per¬ 
sons as possible; this objective was not concealed from the Commission. 

31/ Only subsections (a) and (b) are here involved. 
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As early as December of 1952 Gulf advised the Commission that it sought 
to provide Grade A service for the maximum possible number of persons. 
Its application for Site No. 2 and its alternative application for Site No. 3 
clearly show that a Grade A signal to Houston was contemplated and that 
such coverage had been effected by crowding to the limit the minimnm 
separation requirement to Channel 11 in Waco. The application for Site 
No. 4 and the alternative application for Site No. 5 are consistent with the 
prior purposes and proposals. Nor can we conclude that Gulf intended to 
move toward Houston by imperceptible degrees. Because the proposals 
for Sites No. 3 and 5 were alternative applications. Gulf has presented, 
in effect only three proposals to the Commission. Gulf cannot be deemed 
to have sought to conceal its intent to cover Houston, since such coverage 
is clearly shown by the engineering exhibits in its last four proposals. We 
have considered the facts that some of Gulf's proposals were motivated by 
a desire to retain its CBS affiliation and that they were timed with an eye 
on the situation that existed with respect to Channel 13 in Houston. These 
facts, however, do not violate our Rules either by themselves or in con¬ 
nection with the other evidence of record. They do not reflect upon Gulf’s 
qualifications to be a licensee of this Commission, and there is no occasion 
here for us to serve as arbitrator of the competitive situation involved. 

Misrepresentation Issue 

113. Most of the evidence advanced by protestant in support of its 
position with respect to this issue has already been considered by the 
Commission in earlier portions of these Conclusions, and it will not be 
repeated here. With respect to the facts (and related facts) so far treated, 
we have not been persuaded that the station has not made adequate dis¬ 
closures to the Commission or that it has been guilty of misrepre¬ 
sentation to the Commission. It has not been demonstrated that a single 
statement made to the Commission was untruthful at the time it was made; 
neither has it been shown that significant plans of the station were not 
adequately disclosed to the Commission. In. this latter regard, we do not 
require the filing of the contents of every letter written by or to the station, 
nor the details of every conference. On this record we can only conclude 
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that every significant action by the station has been reasonably consistent 
with representations made to the Commission. 

114. A large portion of protestant’s evidence not specifically treated 
in these Conclusions is lacking in materiality or relevance. One of pro- 
testant f s seemingly more important contentions relates to the residence of 
Mr. Taft. In the original partnership application submitted by Gulf, Mr. 
Taft represented that he was a resident of Galveston County, Texas. At 
the hearing, Mr. Taft testified that he has maintained his legal residence 
in Galveston County since the spring of 1952. He also testified that he 
votes in Galveston County, that he claims his homestead exemption there, 
and that he spends half his time in Galveston. We have carefully considered 
the evidence relating to Taft’s home in Houston, the listing of addresses in 
directories, and the schooling of Taft’s children. We cannot conclude that 
Taft is, in fact, a resident of Houston; accordingly, we find no misrepre¬ 
sentation. 

115. Protestant also introduced a variety of evidence relating to the 
activities engaged in by Gulf to promote its station. Protestant threads its 
conclusions with respect to this evidence through a number of the issues in 
this proceeding. In connection with the issues thus far treated, we have 
found no basis for adverse reflection upon the station in the evidence 
adduced. To the extent that the evidence might be relevant under the mis¬ 
representation issue,i we consider it here. Gulf’s explanation (see para¬ 
graph 66, above) of why it curtailed promotional efforts in Galveston and 
concentrated in the Houston area (see paragraphs 67 and 72, above) appear 
to be reasonable under the circumstances prevailing. The use of the 
advertising matter mentioned in paragraphs 68-71, above, does not violate 
any rule or requirement of the Commission. Despite this fact, conclusions 
unfavorable to Gulf might be drawn if it has engaged in a pattern of mis¬ 
representation to the public. In none of the promotional literature intro¬ 
duced in this proceeding is KGUL-TV specifically represented to be a 
Houston station. Only three advertisements (the advertisement which 
appeared in Television Age and Broadcasting-Telecasting , a promotional 
piece prepared by the station, and a promotional piece prepared by CBS) 
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fail to mention that KGUL-TV is a Galveston facility. We conclude that 
these three advertisements, though balancing on the brim of questionable 
practice, are insufficient to demonstrate a pattern of misrepresentation. 
Licensees should avoid promotional material which might be construed as 
an affirmative representation that a station is assigned to a city other than 
that specified in the construction permit. For the purposes of this pro¬ 
ceeding, we draw no conclusion adverse to Gulf on the basis of the above 
promotional activity. 

Ultimate Issue 

116. We are come to the ultimate issue specified by the protestant 
in this proceeding. In view of all of the foregoing, and upon our careful 
consideration of the entire record in this proceeding, it is our determina¬ 
tion that the public interest, convenience and necessity does not require 
that the Commissions action of September 1, 1954 in granting without 
hearing the subject modification application be vacated and set aside. In 
our Memorandum Opinion and Order of October 27, 1954 (FCC 54-1328), 
we denied a request for reconsideration or rehearing of our action of 
September 15, 1954 in granting Gulf Television Company's license appli¬ 
cation of March 26, 1954 subject to an ultimate determination in light of 
allegations proven at the protest hearing. In the said Memorandum Opinion 
and Order, we also denied certain requests for show cause and cease and 
desist orders subject to appropriate action under Section 312 of the Com¬ 
munications Act should circumstances warrant it after the protest hearing 
provided for. In our view, the allegations proven by protestant in this 
proceeding raise no questions concerning the qualifications of Gulf Televi¬ 
sion Company to be a licensee of this Commission. We further conclude 
that there have been shown to exist no circumstances which warrant action 
of any kind against Gulf Television under Section 312 of the Communications 
Act. 

117. ACCORDINGLY, IT IS ORDERED, This 1st day of February, 
1956, that our actions of October 27, 1954 (FCC 54-1328) in denying Houston 
Consolidated Television Company’s requests for reconsideration or re¬ 
hearing of our action of September 15, 1954 in granting Gulf Television 
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Company’s license application of March 26, 1954 (BLCT-189) and for 
proceedings against Gulf Television Company under Section 312 of the 
Communications Act of 1934, as amended, ARE HEREBY AFFIRMED; 
that our action of September 1, 1954 in granting without hearing Gulf Tel¬ 
evision Company’s application of June 28, 1954 (BPCT-1875, as amended) 
for modification of construction permit IS HEREBY AFFIRMED; that our 
action of October 27, 1954 (FCC 54-1328) in postponing the effective date 
of the said grant of September 1, 1954 IS HEREBY TERMINATED; and that 
the said grant of September 1, 1954 IS HEREBY MADE EFFECTIVE 
IMMEDIATELY. 

FEDERAL COMMUNICATIONS COMMISSION * 

/s/ Mary Jane Morris 
Mary Jane Morris 
Secretary 

(Seal) 

Attachment: 

Released: February 2, 1956 

* See attached Dissenting Opinion of Commissioner Lee 
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Dissenting Opinion of Commissioner Lee 

There is no doubt that the approval of this application is a clear 
violation of the objectives of the Commission's Sixth Report and Order. 

In effect the majority has taken a station from Galveston and added it to 
Houston without amending the rules, thus foreclosing other applicants 
from applying for the channel and permitting the Commission to make a 
comparative finding as to the public interest, convenience and necessity. 

The facts in this case are clear. 

1. KGUL-TV originally justified its application on the basis of serving 
the needs of Galveston. Subsequent examination would seem to indicate 
that the programming was primarily designed for Houston, although a 
number of programs were cited by the examiner contravening this. Ex¬ 
amination of these programs, however, indicates that a number of them 
were begun after Houston served notice that they would protest the proposed 
move. There is evidence to indicate that political candidates from Galveston 
have difficulty obtaining time. 

2. The original application for KGUL-TV was granted November 12, 

1952, specifying a transmitter site 12 miles from Galveston. This has 
been amended and the current request is for the fifth site 24.5 miles from 
the edge of Galveston and only 13 miles from the edge of Houston. 

3. The effect of this latest change is to put a stronger signal over Houston 
than Galveston. 

4. The entire history of KGUL is that of a Houston station coming in the 
back door without rule making and without the necessity of competing for a 
Houston channel. Apparently as many as four salesmen have been employed 
in Houston as against one (only since fall of 1953) in Galveston. 

The Sixth Report and Order of April 1952 adopted and put into effect 
a pre-deter mined, fixed, city-by-city television allocation plan specifying 
a Table of Assignments (Sec. 3.606 of the Rules) and providing that "persons 
desiring to apply for a channel not specified in the table would first be re¬ 
quired to secure an amendment thereof through appropriate rule m aki n g 
proceedings." The Commission adopted this system of assigning television 
broadcast facilities because: ".... making available to all people of the 
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United States, an efficient, nationwide radio service, and the effectuation 
of the distribution of radio facilities in such a manner that the result is 
fair, efficient and equitable and otherwise in the public interest from the 
standpoint of the listening and viewing public of the United States (Sec. 

303 and 307(b). Our conclusion that these standards can best be achieved 
by the adoption of a Table of Assignments is based upon three compelling 
considerations: A table of Assignments makes for the most efficient 
technical use of the relatively limited number of channels available for 
the television service. It protects the interests of the public residing in 
smaller cities and rural areas more adequately than any other system 
for distribution of service and affords the most effective mechanism for 
providing for non-commercial educational television. It permits the 
elimination of certain procedural disadvantages in connection with the 
processing of applications which would otherwise unduly delay the overall 
availability of television to the people. " 

This system, the Commission explained, could tT be expected to more 
closely approximate the mathematical optimum than would assignments of 
stations based upon the fortuitous determinations of individual applicants 
interested solely in a particular community irrespective of the effect of 
such assignments on the possibility of making assignments in other com¬ 
munities. ” It was pointed out that without the Table of Assignments many 
communities which could not immediately support local television stations 
reflecting local needs and interests TT but would eventually be able to do so, 
will in the absence of a fixed reservation of channels for their use, find 
that available frequencies have been preempted. " 

As a result of Commission action in this case, therefore, Galveston 1 s 
only VHF assignment will have been preempted and will be a Galveston 
station in name only and the purpose of the allocation plan ”to provide each 
community with at least one television broadcast station” will be defeated. 

I am about ready to conclude that the facts of life now clearly demon¬ 
strate that this Sixth Report and Order should be consigned to limbo but 
I am opposed to accomplishing this objective by attrition rather than facing 
up to the basic issue and returning to a system where applications could 
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be processed on their merit without recourse to arbitrary restrictions. 

For purposes of this dissent I am more concerned with the methods 
used than the results sought to be obtained despite serious reservations 
as to that result. 

With all of the varied and complex arguments being considered by 
the Commission in the Television field with respect to the relative merits 
of the U and the V one fact seems to be emerging and that is more stations 
in the VHF band are desirable and for whatever value the Sixth Report had 
its demise might very properly be here. I am persuaded that we might 
consider abandoning the firm and fixed approach for assigning television 
facilities by rule making and adopt a policy of assigning frequencies geo¬ 
graphically by action on specific applications with appropriate safeguards 
for existing services. In my opinion we should meet this situation head 
on, perhaps in the allocation proceeding in Docket No. 11532 and not as 
the majority seems to be doing in this case, through the back door. 
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APPENDIX A 

Section 3. 607(a) of the Commissions Rules : 

"Subject to the provisions of subparagraph (b) of this section, 
applications may be filed to construct television broadcast stations 
only on the channels assigned in the Table of Assignments and only 
in the communities listed therein. Applications which fail to comply 
with this requirement, whether or not accompanied by a petition to 
amend the Table, will not be accepted for filing. " 

Section 307(b) of the Communications Act : 

TT In considering applications for licenses, and modifications 
and renewals thereof, when and insofar as there is demand for the 
same, the Commission shall make such distribution of licenses, 
frequencies, hours of operation, and of power among the several 
States and communities as to provide a fair, efficient, and equitable 
distribution of radio service to each of the same. " 

Section 3. 685(a) and (b) of the Commissions Rules : 

"(a) The transmitter location shall be chosen so that, on the 
basis of the effective radiated power and antenna height above average 
terrain employed, the following minimum field intensity in decibels 
above one microvolt per meter (dbu) will be provided over the entire 
principal community to be served: 

Channels 2-6 Channels 7-13 Channels 14 - 83 

74 dbu 77 dbu 80 dbu 

"(b) Location of the antenna at a point of high elevation is 
necessary to reduce to a minimum the shadow effect on propagation 
due to hills and buildings which may reduce materially the intensity 
of the station's signals. In general, the transmitting antenna of a 
station should be located at the most central point at the highest 
elevation available. To provide the best degree of service to an 
area, it is usually preferable to use a high antenna rather than a 
low antenna with increased transmitter power. The location should 
be so chosen that line-of-sight can be obtained from the antenna 
over the principal city or cities to be served; in no event should 
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there be a major obstruction in this path. The antenna must be 
constructed so that it is as clear as possible of surrounding build* 
ings or objects that would cause shadow problems. It is recognized 
that topography, shape of the desired service area, and population 
distribution may make the choice of a transmitter location difficult. 
In such cases, consideration may be given to the use of a directional 
antenna system, although it is generally preferable to cboose a site 
where a nondirectional antenna may be employed. ” 

Section 3. 652(a) of the Commissions Rules : 

"A licensee of a television bros^lcast station shall make station 
identification announcement (call letters and location) at the begin* 
ning and ending of each time of operation and during the operation 
on the hour. The announcement at the beginning and ending of each 
time of operation shall be by both aural and visual means. Other 
announcements may be by either aural or visual means. ’* 

Section 3. 613 of the Commissions Rules : 

”(a) The main studio of a television broadcast station shall 
be located in the principal community to be served. Where the 
principal community to be served is a city. town, village or other 
political subdivision, the main studio shall be located within the 
corporate boundaries of such city, town, village or other political 
subdivision. Where the principal community to be served does not 
have specifically defined political boundaries, applications will be 
considered on a case*to-case basis in the light of the particular 
facts involved to determine whether the main studio is located within 
the principal community to be served. 

"(b) In cases where an adequate showing is made that there 
is good cause for locating a main studio outside the principal com¬ 
munity to be served and that to do so would not be inconsistent with 
the operation of the station in the public interest, the Commission 
will permit the use of a main studio location other than that specified 
above. The licensee or permittee of a television broadcast station 
shall not move his main studio outside the principal community in 
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which it is located without first securing a modification of construc¬ 
tion permit or license. Such licensee or permittee shall notify the 
Commission promptly of any change of the location of the main studio 
within the community. In any case where the main studio is located 
outside the principal community to be served, the licensee or per¬ 
mittee of a television broadcast station shall not move his main 
studio without first securing a modification of construction permit 
or license." 

Section 319(a) of the Communications Act : 

"No license shall be issued under the authority of this Act for 
the operation of any station the construction of which is begun or is 
continued after this Act takes effect, unless a permit for its con¬ 
struction has been granted by the Commission...." 
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[Notice of Appeal and Statement of Reasons Therefor of Houston 
Consolidated Television Company filed February 27, 1956] 


[Filed AprU 12, 1956] 

PREHEARING STIPULATION 

The parties hereto stipulate as follows: 

1. The questions presented for the court's consideration in this 
case are shown on separate sheet marked "A" attached hereto and 
made a part hereof. 

2. Appellant's printed Brief shall be served and filed on or before 
June 16, 1956. The printed Brief of Appellee and Intervenor shall be 
served and filed before August 18, 1956. Appellant's Reply Brief, if 
any, shall be served and filed on or before September 7. 1956. The 
printed Joint Appendix shall be served and filed on or before September 
28, 1956. 

3. Only such portions of the Notice of Appeal and Notice of Inten¬ 
tion to Intervene as shall be designated by any of the parties shall be 
printed in the Joint Appendix. References in the record appearing in 
the printed briefs of the parties shall be to page numbers in the original 
record certified to this Court and in the Joint Appendix . These original 
record page numbers shall be set forth in a manner which will render 

it convenient for the Court to locate the record citations in the briefs. 

The pages of the Joint Appendix shall also be numbered consecutively. 

4. This stipulation and any order of the Court approving same shall 
be printed in the Joint Appendix. 

/s/ J. Smith Henley, Counsel for 

Federal Communications Commission 

/s/ Benedict P. Cottone, Counsel for 
Appellant 

/s/ Arthur W. Scharfeld. Counsel for 
Intervenor 
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Questions Presented ("A M ) 

1. Whether the Commission failed to consider the objections filed 
by appellant prior to the grant of intervenor's application, and if so, 
whether such failure is reversible error in light of the provisions of 
Section 309 (h) of the Communications Act of 1934, as amended, and 
Section 6 (d) of the Administrative Procedure Act. 

2. Whether the Commission acted arbitrarily and capriciously and 
abused its discretion in failing to adopt any of the issues raised in appel¬ 
lants "Protest and Petition for Other Relief". 

3. Whether the Commission acted in violation of Section 409 (b) 
of the Communications Act of 1934, as amended, and Section 1. 851 (c) 
of the Commission's Rules, in denying applicant's Petition to remand 
the proceedings to the Examiner to make conclusions on Issues No. 4 
and No. 6. 

4. Whether the Commission failed to set forth its rulings upon 
appellant’s proposed findings of fact and conclusions of law, and excep¬ 
tions to the Examiner’s Initial Decision, in violation of Section 8(b) of 
the Administrative Procedure Act, and Section 1.857 of the Commis¬ 
sion’s Rules. 

5. Whether the Commission’s conclusions that a grant of inter- 
venor's application would not be in violation of Section 307 (b) of the 
Communications Act of 1934, as amended, Section 3. 607 or 3. 685 of 
the Commission’s Rules, or inconsistent with the Commission’s Sixth 
Report and Order, were arbitrary and capricious. 

6. Whether the Commission erred in concluding that intervenor’s 
Houston studio had not been established in violation of Sections 3. 613 
or 3.622 of the Commission’s Rules, or Section 319 of the Communica¬ 
tions Act of 1934. 

7. Whether the Commission was arbitrary and capricious in fail¬ 
ing to conclude that Intervenor’s station identification announcements were 
in violation of Section 3.652 of the Rules. 
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8. Whether the Commission acted arbitrarily and capriciously 
in denying appellant's request to institute cease and desist proceedings 
under Section 312 of the Act. 

Appellee doubts and intervenor disagrees, that Issues 1 and 8 are 
proper issues, and each reserves the right to so argue. 


[ Filed April 12, 1956] 

Before Fahy, Circuit Judge. 

PREHEARING ORDER 

Counsel for the parties in the above-entitled case having appeared 
before Circuit Judge Fahy for Prehearing Conference pursuant to Rule 
38 (k), of the General Rules of this Court, and counsel having submit¬ 
ted their stipulation dated April 12, 1956, and the stipulation having 
been considered, the stipulation of the parties is hereby approved, 
and it is 

ORDERED that the parties proceed according to the stipulation 
and that this order and the stipulation dated April 12, 1956, be printed 
in the Joint Appendix. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Commission failed to consider the ob¬ 
jections hied by appellant prior to the grant of intervenor’s 
application, and if so, whether snch failure is reversible 
error in light of the provisions of Section 309(b) of the 
Communications Act of 1934, as amended, and Section 6(d) i 
of the Administrative Procedure Act. 

j 

2. Whether the Commission acted arbitrarily and ca¬ 
priciously and abused its discretion in failing to adopt anyi 
of the issues raised in appellant’s “Protest and Petition for! 
Other Belief.” 

3. Whether the Commission acted in violation of Section 
409(b) of the Communications Act of 1934, as amended, andi 
Section 1.851(c) of the Commission’s Buies, in denying; 
appellant’s Petition to remand the proceedings to the 
Examiner to make conclusions on Issues No. 4 and and No.! 

6 . ! 

4. Whether the Commission failed to set forth its rulings 
upon appellant’s proposed findings of fact and conclusions 
of law, and exceptions to the Examiner’s Initial Decision,; 
in violation of Section 8(b) of the Administrative Proced¬ 
ure Act, and Section 1.857 of the Commission’s Buies. 

5. Whether the Commission’s conclusions that a grant; 
of intervenor’s application would not be in violation of Sec-j 
tion 307(b) of the Communications Act of 1934, as amend- j 
ed, Section 3.607 or 3.685 of the Commission’s Buies, or in¬ 
consistent with the Commission’s Sixth Beport and Order,' 
were arbitrary and capricious. 

6. Whether the Commission erred in concluding that 
intervenor’s Houston studio had not been established in 
violation of Sections 3.613, or 3.622 of the Commission’s 
Buies, or Section 319 of the Communications Act of 1934. i 




.. 7. Whether the Commission was arbitrary and capri¬ 
cious in failing to conclude that intervenor’s station identi¬ 
fication announcements were in violation of Section 3.652 
of the Buies. •' 

* . • • 

• • * • • *,• .. .• * ' / ~ 

8. Whether the Commission acted arbitrarily and ca¬ 
priciously in denying appellant’s request to institute cease 
and desist proceedings under Section 312 of the Act 

Appellee doubts, and intervenor disagrees, that Issues 1 
and 8 are proper issues, and each reserves the right to so 
argue. . 


Jurisdictional Statement 
Statement of the Case— 
Statutes Involved 

Statement of Points_ 

Summary of Argument. 
Argument „ T TTTrTT —- T — T ~ T , T 



V. The Commission’s conclusions that a grant of Gulfs 

application (BPCT-1875) would not be in violation of 
Section 307(b) of the Communications Act of 1034, as 
amended. Section 3.607 or Section 3.685 of the Commis¬ 
sion’s Rules, or inconsistent with the Commission’s Sixth 
Report and Order, were arbitrary and capricious._ 

VI. The Commission erred in concluding that Gulfs 

Houston studio had not been established in violation of 
Sections 3.613, or 3.622 of the Commission’s Rules, or Sec¬ 
tion 319 of the Communications Act of 1934._ 


L The action of the Commission in failing and refuting 
to consider the objections of Houston filed prior to the 
original grant of intervenor’s application, being in direct 
violation of Section 309 of the Communications Act of 1934, 
as amended, and Section 6(d) of the Administrative Pro¬ 
cedure Act, was arbitrary, capricious and an abuse of dis¬ 
cretion. ____—.. 


II. The action of the Commission in failing and refus¬ 
ing to adopt any of the issues raised in Appellant’s "Protest 
and Petition for Other Relief,” being in direct vitiation 
of Section 309 of the Communications Act of 1934, as 
amended, was arbitrary, capricious and an abuse of dis¬ 
cretion. ___—— ... 


III. The Examiner’s failure to make conclusions and 
state the basis therefor upon Issues No. 4 and No. 6 was 
contrary to the statutory procedure required by Section 
409(b) and Section 1.851(c) of the Commission’s Rules, 
and the failure of the Commission to grant Appellant’s 
petition to remand the proceedings to the examiner was a 
denial of procedural due process._____ 


IV. The Commission’s failure to set forth its rulings 
upon Appellant’s proposed findings of fact and conclu¬ 
sions of law, and exceptions to the examiner’s initial deci¬ 
sion, was a violation of Section 8(b) of the Administrative 
Procedure Act, and Section 1.857 of the Commission’s 
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- VII. The Commission was arbitrary and capricious in 
failing to conclude that Gulfs station identification an¬ 
nouncements were in violation of Section 3.652 of the 
Buies. •••••••••••••••••••••••••••••••••• 


48 


VIII. The Commission acted arbitrarily and capri¬ 
ciously in denying Houston’s request to institute cease and 
desist proceedings under Section 312 of the Act.__ 48 


Appendix ..... 




l 


table of authorities 


Cases: 

W. S. Butterfield Theatres, Inc. v. FCC (Nos. 12526, 12666 
and 12752, decided May 24,1956, and Trebit Corp. v. FCC 
(Nos. 12528,12667 and 12753), decided May 24,1956_ 41 

Channel 16 of Rhode Island, Inc. v. Federal Communica¬ 
tions Commission,_U.S. App.. 229 F. 2d 520-35 

Clarksburg Publishing Company v. Federal Communications 
‘ Commission,_U.S. App. D.C., 225 F. 2d 511__ 27 


Federal Communications Commission v. American Broad¬ 
casting Company, 319 U.S. 239, 63 S. Ct. 1035_....- 30 

Federal Communications Commission v. Pottsville B. Co., 

309 U.S. 134, 60 S. Ct. 437 30 

Federal Communications Commission v. Sanders Bros. B. 
Station, 309 U.S. 470_ 30 

Federal Radio Commission v. Nelson Bros. B & M Co., 289 
U.S. 266, 53 S. Ct. 627..... 30,35 

Heitmeyer v. FCC,_U.S. App. D.C., 95 F. 2d 91 at 96_ 39 

National Broadcasting Company v. United States, 319 U.S. 

190, 63 S. Ct. 997_ 30 

NLRB v. Sharpies Chemicals, Inc., 209 F. 2d 645 at 652__ 39 

NLRB v. State Center Warehouse & Cold Storage Co., 193 
F. 2d 156 39 

Peoples Broadcasting Co. v. U. S.,.... U.S. App. D.C._, 209 

P. 2d 286.... -- -—... . 2 

Scripps-Howard Radio v. Federal Communications Com¬ 
mission, 316 U.S. 4, 62 S. Ct. 875-......-......__ 


30 







Ill 


Decisions of The Federal Communications Commission: 

Page 

Atlantic City Broadcasting Company, 9 Pike & Fischer RJL 

Mt. Mitchell Broadcasters, 8 Pike & Fischer RJL 709. 

Odessa Television Co., 11 Pike & Fischer RJL 755_ 

Streets Electronics, Inc., 12 Pike & Fischer RJL 1117. 

Tampa Times Company, 10 Pike & Fischer RJL 77. 

The Tribune Company, 9 Pike & Fischer RJL 719, Appendix, 

770i, et seq. 

Tulsa Broadcasting Company, 12 Pike & Fischer RJL 1256_ 

Utica Observer-Dispatch, Inc., 3 Pike & Fischer RJL 256_ 

Verslius Radio and Television, Inc., 9 Pike & Fischer BJL 
1123 ................................................... ........................................... 

WJR, The Goodwill Station, Inc., 9 Pike & Fischer BJL 227; 

9 Pike & Fischer R.R. 260tL. 




37 

SI 

88 

49| 

3 


47! 


Statutes: 

Communications Act of 1934, as Amended, 48 Stat. 1064 


Section 307 (b). 

Section 309(b) (c)- 

Section 312(a), (b), (c), (d), (e) 

Section 319 (a). 

Section 405. 

Section 409(b). 


*«••••• 




8 

facing sheet, 7 
... 19,4^ 
8 

39 




Administrative Procedure Act, 5 U.S.C. 1001, et seq. 

Section 6(d) ___________... 18,23,26 

Section 1005(d)_...........—.....—..18,23,26 


Section 1007 (b) 
Section 1009(e) 




36 

351 


Buies and Regulations of the Federal Communications 
Commission 

Section 1.851(c) _...._..............--— 

Section 1.853(f) _____ 


Section 1.854 

Section 1.857 . 

Section 1.893 _ 

Section 3.607(a), (b) 
Section 3.613(a), (b) 
Section 3.622 .. 






•••• MM MMM MM MMM*MI 


MM»MMMMMM>M MM * 


• •••••M««Mt«««*»»*MMt«M«tMM«*«MtMMMMMMMMM««M*t 


• •»***M*M«ttai**M«*«**«M*»t*t«MM*M«MMM»M*MMM 


Section 3.652(a), (b). 
Section 3.685(a), (b). 


•••••••••••••••••••• 




34 
38 

38 
36 

39 
8 
4 

facing sheet 
o 

••MMMM U 

facing sheet 
























IV 


. 

Miscellaneous: 


Page 


Legislative History, Administrative Procedure Act, 79th 
Cong. Document No. 248___....._____ 

McCormick, Handbook of the Law of Evidence, p. 636___ 


Sixth Report and Order of the Federal Communications 
Commission, 17 F.R. 3905, VoL 1, Part 3, Pike & Fischer, 
R.R. 91:601, et seq- 


•••••••••••••••••••••••••••••••••••••#••••••••••••••••••••• 


38 

31 

45 


The Table of Assignments, 1 Pike & Fischer RJEfc. p. 53:603, 
et seq 


45 





IN THE 


United States Court of Appeals 

Fob the District op Columbia. Circuit 

I 

I 

- - - - 

No. 13,192 


Houston Consolidated Television Company, Appellant 

v. 

Federal Communications Commission, Appellee 
Gulp Television Company, Intervenor 

Appeal from Decisions and Orders of the 
Federal Communications Commission 


BRIEF FOR APPELLANT 

HOUSTON CONSOLIDATED TELEVISION COMPANY 

JURISDICTIONAL STATEMENT j 

This is an appeal by Houston Consolidated Television 
Company, 1 taken pursuant to Section 402(b) and (c) of the 
Communications Act of 1934, as amended, (66 Stat. 718,47 
U.S.C. Section 402(b) and (c)), and Section 10 of the Admin r 
istrative Procedure Act (60 Stat. 243,5 U.S.C. Section 1000), 
from (1) a Decision of the Commission released on Febru¬ 
ary 2, 1956, (a) affirming its action of September 1, 1954, 
granting without hearing the application of Gulf Television 
Company, owner and operator of commercial television staf 
tion KGUL-TV, Galveston, Texas, for modification of con¬ 
struction permit (BPCT-1875); (b) terminating its action 
of October 27, 1954, which postponed the effective date of 
its action of September 1,1954; (c) ordering said grant of 
_ 

l Parties will be referred to as follows: Houston Consolidated Television Com- 
. pany, Appellant, as “Houston”; the Federal Communications Commission, 
Appellee, as “Commission”; Gulf Television Company, Intervenor, as “Gulf”. 


I 


September 1, 1954, to become effective immediately; (d) 
affirming its action of October 27,1954, which denied Appel¬ 
lant’s request for reconsideration or rehearing of the action 
of September 15, 1954, granting Gulf’s license application 
(BLCT-189); (e) affirming its action of October 27, 1954, 
which denied Houston Consolidated’s request for show 
cause and cease and desist proceedings against Gulf pur¬ 
suant to Section 312 of the Communications Act of 1934, as 
amended; (2) the Commission’s action of September 1, 
1954, granting without hearing Gulf’s application for modi¬ 
fication of construction permit (BPCT-1875); and (3) the 
Commission’s action of September 15,1954, granting Gulf’s 
license application (BLCT-189). Notice of appeal was filed 
with this Court February 27,1956. 

STATEMENT OF THE CASE 

Legislative History of Assignment 
of Channel 11 to Galveston 

In the television field, the Commission determined that 
it would implement the mandate of Section 307(b) of the 
Communications Act of 1935, as amended, by making assign¬ 
ments to communities by rule instead of application. 3 In 
its Sixth Beport on Television Allocations, (1 Pike & 
Fischer Badio Begulation, Part 3, p. 91:599 et seq.), the 
Commission concluded that a “fair, efficient and equitable 
distribution” of television service, pursuant to Section 
307(b) of the Act, required that 1 VHF channel should be 
assigned to serve the needs of the City of Galveston, Texas, 
and that 3 separate VHF channels should be assigned to 
serve the needs of the City of Houston (Sixth Beport, 1 
Pike & Fischer B.B. Part 3 para. 680-684, 706-707). This 
determination was reached despite the fact that certain 
parties in Houston, including stockholders of Appellant, 
sought the addition of two more VHF channels for that 
city. These requests were denied and the final assignment 
provided for the allocation to Houston of VHF channels 2, 
8 and 13 and UHF channels 23, 29 and 39. Galveston re¬ 
ceived the assignment of VHF channel 11, and UHF chan- 

2 Peoples Broadcasting Co. v. U. S — U.S. App. D.C..209 F. 2d 286. 
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nels 35, 41 and 47. The Commission made it clear, in 
its roles, that the assignments would become available only 
for stations which wonld be located in the community to 
which the channels were specifically assigned and which 
principally wonld serve soch community. 8 This was a basic 
policy determination which was specifically implemented 
in Sections 3.607,3.613,3.652 and 3.685 of the Commission's 
Rules. 4 

The principal question in this proceeding is whether the 
Commission’s action had the effect, as was stated by Com¬ 
missioner Lee in his dissent (R. 5453-54), of taking a chan¬ 
nel from Galveston and adding it to Houston without amend¬ 
ing the rules; whether KGUL-TV, operating on Channel 11, 
assigned to Galveston, will remain principally a Galveston 
facility, or become more of a Houston than a Galveston 
television station. 

I 

Transmitter Site Proposals of Gulf 


Gulf is the licensee and permittee of commercial television 
station KGUL-TV, operating on Channel 11 assigned to 
the City of Galveston, Texas, pursuant to outstanding 
authorizations and rules of the Commission. Galveston is 
a city of approximately 67,000 inhabitants, according to the 
1950 Census. The original Gulf application (BPCT-1108), 
filed June 30, 1952, was a partnership composed of Paul 
Taft, F. Kirk Johnson, James M. Stewart, and Ballinger 
Mill s (R. 5405). At the time of the filing of Gulf’s applicaf 
tion there was pending before the Commission the mutually 
exclusive application of Mirador Television-Radio Corpora¬ 
tion (BPCT-633) for Channel 11 in Galveston (R. 5405); 
Initially, Gulf proposed an antenna tower 547 feet above 
average terrain, with specified powers of 58.5 kw visual 
and 29.3 kw aural, at a location 13 miles from the center of 
Galveston and 35 miles from the center of Houston, T exas , 


8 The Commission has refused to amend the Table of Assi g nments so as to 
accign stati ons upon an "area” basis. ( Mt. Mitchell Broadcasters, 8 Pike and 
Fischer R.R. 709.) The Commission has also held that tr ansmiss i on as well 
as reception was contemplated by Section 307(b). Utica Observer-Dispatch, 
Inc. 3 Pike & Fischer R.R. 256; Versitus Radio and Television, Inc. 9 Pie 
& Fischer R.R. 1123. 



* These rules are set out in the Appendix. 
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a city of approximately 596,000 persons (1950), 50 miles 
northwest of Galveston, hereinafter referred to as “Site 
No. 1” (R. 5411). Gulf promised to serve the educational 
and cultural interests of Galveston and expressly repre¬ 
sented that, in addition to entertainment programs, it would 
provide to the City of Galveston substantial amounts of 
local programming in the categories of education, agricul¬ 
ture, religion, discussion and news (R. 5414-5). 5 The esti¬ 
mated income and operating expense were $270,000 and 
$315,000, respectively, clearly indicating a small commun¬ 
ity operation* (BPCT-1108). 

On November 7, 1952, an amendment was filed to Gulf’s 
application changing the partnership to a corporation bear¬ 
ing the same name, and reflecting a merger with Mirador, 
leaving unchanged the transmitter, antenna, main studio 
and program proposals of Gulf’s original application (R. 
5405). The principals of Mirador were paid $26,000 to dis¬ 
miss their application. Mr. R. Lee Kempner, a stockholder 
of Mirador, received $15,000 of said $26,000, and thereafter 
became a 20% stockholder and director of Gulf (R. 5410). 

The unopposed application of Gulf was granted by the 
Commission on November 19, 1952 (R. 5410). 

Within 29 days after receiving a grant of its application, 
and without undertaking to construct the authorized trans¬ 
mitter facilities, Gulf filed an application for modification 
proposing to change its transmitter site to a location 19 miles 
northwest of the center of Galveston and 28.5 miles from 
the center of Houston (Site No. 2) (R. 5406). Gulf also 
proposed to locate its studio at the transmitter site, stating 
that the station would be better able to serve the agricultural 
area with a studio in the county than with one in the city 
and requested a waiver of the requirements of Section 3.613 
of the Commission’s Rules 7 (R. 1861-62, Hou. Ex. No. 35). 

5 These proposals were undoubtedly inspired by the fact that Mirador had a 
pending application for Galveston’s Channel 11. 

. ® The cost of operations of KGUL-TV for the eleven-month period January 1- 
November 30,1954 was $878^530.32 (R. 3063). The station began operations 
with 23 employees in March 1953. In November, 1954 it employed 80 persons 
(R. 3063,5430). 

7 Section 3.613 requires the main studio to be located in the principal com¬ 
munity to be saved. Waiver may be granted upon adeqrate showing that 
there is good cause for locating die main studio outside die principal 
community. 
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Before the Commission acted npon this application. Gulf, 
on January 12,1953, filed an amendment requesting a joint 
transmitter studio location at a different site 22 miles from 
the center of Galveston and 28.5 miles from the center of 
Houston (Site No. 3). 8 

Gulf was advised by its consulting engineer that the 
“center of gravity” of population for the area was in the 
vicinity of Pasadena, Texas. Pasadena is 38 miles from the 
center of Galveston and 7 miles from the center of Houston. 
The boundaries of Pasadena and Houston are contiguous 
(B. 5412-13). The City of Pasadena is within the metro¬ 
politan area of Houston and not within the metropolitan 
area of Galveston. The consulting engineer stated that he 
had taken into account all of Harris County (metropolitan 
area of Houston) in considerating the “center of gravity” 
of population for a station operating in Galveston, but that 
he had not considered any populations beyond Harris 
County (R. 3020). He admitted that the most significant 
factor in locating the center of gravity of population in this 
particular area was the large population of the City of 
Houston (R. 3034). 

By a further amendment filed January 23,1953, Gulf pro¬ 
posed to move its studio location back to the City of Galves¬ 
ton. On January 28,1953, the Commission granted the modi¬ 
fication application for Site No. 3, and KGUL-TV com¬ 
menced operation on March 22, 1953 from Site No. 3 with 
its sole studio in Galveston. In a brochure prepared and dis¬ 
tributed by Gulf, it is stated that KGUL-TV, operating from 
Site No. 3, “was located and designed to deliver the great 
Houston audience” (R. 1421). 

On June 28,1954, Gulf filed a further application request¬ 
ing another modification of its construction permit to specify) 
a transupitter site (Site No. 4) at a point 33 miles from the 
center of Galveston (28.5 miles from its nearest edge) and 
20.5 miles from the center of Houston (13 miles from its 
nearest edge); also proposed was an antenna tower increase 

from 550 feet to 1176 feet above average terrain and an in- 
_ 

8 Mileage separation between stations oper a t ing on Channel 11 is 190 miles. 
At Ae of the grant to Golf, Channel 11 was also assigned to Waco. 
Texas, a of 19028 miles from Golfs Site No. 3. Channel 11 was 

shifted from Waco and replaced by Channel 10 by action of the Commission 
of September 3, 1953 (R. 5412). 
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crease in powers to 261 kw visnal and 131 kw aural (B. 5406, 
5411). 

The Air-Space Subcommittee in Washington disapproved 
the tower height proposed by Gulf for Site No. 4 bnt did 
approve a height of 949 feet above sea level at the same 
proposed location (B. 5406, 5413). Operating with such 
tower, KGUL-TV would have placed a signal over Gal¬ 
veston of required strength (77 dbu) and a signal of Grade 
A, but not ‘‘principal city”, strength over the entire City of 
Houston (B. 5413). 

Site No. 4, with a tower of only 949 feet above mean sea 
level, did not suit the purposes of Gulf (B. 5413), and on 
August 12, 1954 the application was amended to specify a 
transmitter location 28.5 miles from the center of Galveston 
(24.5 miles from its nearest edge) and 22 miles from the 
center of Houston (13 miles from its nearest edge),® with 
a tower 1185 feet above average terrain and powers of 261 
kw visual and 131 kw aural (Site No. 5) (B. 5406, 5411). 

On August 26, 1954, pursuant to Section 309(b) of the 
Communications Act of 1934, as amended, Houston made 
extensive objections to the grant of Gulf’s modification ap¬ 
plication 10 (B. 99-104). 

On September 1,1954, the Commission, without hearing, 
granted the amended modification application of Gulf (B. 
106-107). Neither in the formal public announcement of 
its grant nor in its official minutes was there any indication 
that the Commission considered the objections of Houston. 
The grant was announced without opinion, and without any 
reference to Houston’s objections. On the same day of 
said grant, Houston gave telegraphic notice to Gulf and the 
Commission that it would protest this action (B. 108). On 
September 3, 1954, the Secretary of the Commission ac¬ 
knowledged receipt of Houston’s objections of August 26, 
1954, and telegraphic notice of September 1, 1954 (B. 
112). This letter does not contain the concluding phrase 

9 KGUL-TV’s transmitter and tower will be located about 92 miles from the 
City of Houston upon the enactment of an ordinance (No. 2234) extending 
the boundaries of Houston which was passed on first reading by the City 
Council of Houston on February 1, 1956. 


10 The objections were actually delivered by hand to each Commissioner’s office 
and to the Secretary of the Commission on the morning of August 30, 1954. 
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“By Direction of the Commission” and it is assumed 
it was merely a staff action. 

At the time of the filing of Houston’s objections of Aug¬ 
ust 26,1954, against a grant of Gulf’s modification applica¬ 
tion (BPCT-1875), there was also pending the application 
of Gulf for license (BLCT-189) to cover the pTiating con¬ 
struction permit held by Gulf (B. 5406). On September 15, 
1954, despite Houston’s objections, the Commission pro¬ 
ceeded to grant Gulf’s license application without opinion 
or discussion 11 (R. 109-111). 

On September 29,1954, Houston filed with the Commission 
its “Protest and Petition for Other Relief.” 11 Therein* 
Houston protested, pursuant to Section 309(c) of the Com¬ 
munications Act of 1934, as amended, the Commission’s 
action of September 1, 1954; requested reconsideration or 
rehearing of said action of September 1,1954, pursuant to 
Section 405 of said Act; requested reconsideration or re¬ 
hearing of the Commission’s action of September 15,1954, 
pursuant to Section 405 of said Act; prayed that both said 
grants be set aside and that a hearing on the two applica¬ 
tions be ordered. Additionally, it was requested that the 
Commission institute proceedings looking towards either k 
possible revocation of Gulf’s license or the entry of a cease 
and desist order, pursuant to Section 312, requiring Gulf 
(a) to discontinue telecasting from a Houston studio alleg¬ 
edly constructed in violation of Section 319(a) of the Com¬ 
munications Act and the provisions of specified Commis- 
sion Rules; and (b) to discontinue an alleged continuing 
violation of the Commission’s station identification rule 
consisting of announcements allegedly identifying the staj- 
tion as a Houston station (R. 113-188). 

On October 27,1954, the Commission issued a Memoran¬ 
dum Opinion and Order dealing with the foregoing Protest 

11 Houston was not technically entitled as a matter of right to insist upon die 
procedure provided for in Section 309 with respect to the license app lic a ti o n . 
However, die Commission was put on notice of certain ma tter s winc h 
indicated that there were causes or circumstances first cooling to die Com¬ 
mission’s attention since the granting of die co nstructi on per mit w h ic h raised 
serious questions as to whether the panting of die license would serve die 
public interest, within die meaning of Section 319(c) of the Co mmunirat io os 
Act of 1934, as amended. 

12 The Protest contained substantially die same grounds pre s ented to die Com¬ 
mission by Houston in its objections of August 26, 1954. 
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and Petition (R. 344-351). It fonnd that Honston was a 
“party in interest” within the meaning of Section 309(c) 
and that its petition otherwise met the requirements of that 
section with respect to matters upon which a hearing was 
required, and designated Gulf’s modification application for 
a Section 309(c) hearing npon eight issnes specified by 
Honston as follows: ‘ 

“(i) To determine whether, tinder the facts and cir- 
comstances a grant of the application of Gulf Televi¬ 
sion (BPCT-1875) would be consistent with the provi¬ 
sions of Section 3.607 of the Commission’s Rules, with 
the requirements of Section 307 (b) of the Communica¬ 
tions Act, and with the principles and purposes of the 
Commission’s Sixth Report and Order; 

“(2) To d etermine whether the proposed location of 
KGTJL-TV’s transmitter and antenna system (BPTC- 
1875) is in violation of Section 3.685 of the Commis¬ 
sion’s Rules and Regulations; 

“(3) To determine whether the programs offered by 
Gulf Television Company meet the needs of the people 
in Galveston, the principal community to be served, and 
whether such programs are consistent ■with the repre¬ 
sentations heretofore made to the Commission by Gulf 
Television Company; 

“(4) To determine whether Gulf Television Company 
has made station identification announcements in viola¬ 
tion of Section 3.652 of the Commission’s Rules; 

“(5) To determine whether Gulf Television Company 
has violated Section 3.613 of the Commission’s Rules by 
the establishment of studio and offices in the Pruden¬ 
tial Building, Houston, Texas; 

“(6) To determine whether Gulf Television Company 
commenced construction of a part of its station; namely, 
its Houston studio without prior approval of the Com¬ 
mission, in violation of Section 319 of the Communica¬ 
tions Act; 

“(7) To determine whether full disclosure was made 
to the Commission, or whether any misrepresentations 
were made to the Commission, with respect to the in¬ 
tentions and plans of Gulf Television Company to es¬ 
tablish and operate a television station to serve the 
needs and interests of Galveston; and 
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“(8) To determine whether, in the light of the evi¬ 
dence adduced on the foregoing issues, the public in¬ 
terest, convenience and necessity require that the grant 
of the application for modification of construction per¬ 
mit of Gulf Television Company be vacated and set 
aside.” 

The Commission, however, without giving any reason, re¬ 
fused to adopt the issues specified in the protest but placed 
the burden of proof thereon upon Houston. The Opinion 
and Order denied Houston’s request for reconsideration or 
rehearing of the Commission’s action of September 1,1954 
giving as the sole reason that it was providing for a heat¬ 
ing under Section 309(c). Further, the Commission denied 
the request for reconsideration or rehearing of its action 
of September 15, 1954. 


The Commission likewise denied Houston’s request for show 
cause and cease and desist proceedings pursuant to Section 
312. 

On June 1,1955, after the filing of proposed findings and 
conclusions, the Examiner released his initial decision pro¬ 
posing to “confirm” the Commission’s grant of September i, 
1954 (R. 5053-5084). The Examiner failed to make conclu¬ 
sions upon Issues 4 and 6 specified in the order of designa¬ 
tion, and Houston filed with the Commission a “Petition For 
Remand to the Examiner” alleging that such conclusions were 
required under Section 409(b) of the Act (R. 5238-5243). 
This Petition was denied by the Commission on September 
23,1955, upon the grounds that the Examiner was not re¬ 
quired to make separate findings and conclusions on each 
issue and that the Initial Decision “is to the effect” that 
Houston failed to establish the violations of law with which 
Issues Nos. 4 and 6 were concerned (R. 5306-5308). 

Oral argument was held before the Commission on Sep¬ 
tember 27, 1955 upon the exceptions to the Examiner’s 
Initial Decision (R. 5311-5384). On February 2, 1956, the 
Commission handed down its Final Decision in which it 
denied in all respects the Protest and Petition of Houston 
and re-affirmed the grants to Gulf of September 1,1954 and 
September 15,1954 (B. 5405-5456). 

With regard to Issue No. 1, the Commission conceded that 
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the question of whether or not the proposal to locate the 
transmitter and tower at Site No. 5 “must turn npon the 
qnestion of whether KGUL-TV, operating from snch site, 
woold be a Galveston station”, or a Houston station (R. 
5447). The Commission found that while KGUL-TV would 
place a signal over Galveston in excess of that required by 
the Commission’s Rules (77 dbu), the actual signal strength 
of. the station over Houston would be greater than that 
provided for Galveston (R. 5447). The signal strength of 
KGUL-TV over Houston would be increased by five times, 
while the strength of the station’s signal over Galveston 
would be increased only 1.6 times (R. 5413). 

Programming 

A major area in which appellant submitted extensive 
evidence pertained to Gulf’s programming practices and 
policies with specific reference to the extent to which Gulf 
had subordinated the programming needs of Galveston to 
those of Houston. The Commission found that Gulf had 
fallen far short of meeting its original promises with re¬ 
spect to virtually every category of programming designed 
to serve the local needs of Galveston (R. 5414-5427 ; 5434- 
5440). It was shown and found that for six selected weeks in 
the period June 1953 through September 1954, the station 
did not have a single program in behalf of an educational 
organization in the City of Galveston. Nor had the station 
even contacted the specific organizations expressly men¬ 
tioned in the representations in its original application (R. 
5423, 5436). In the field of agricultural programs, during 
several of the weeks under consideration, the Commission 
found that the station did not present a single program 
in this category (R. 5415-16; 5436). With respect to dis¬ 
cussion, news and religious programming, the Commission 
concluded that Gulf had not met the representations con¬ 
tained in its original application (R. 5435-36 ; 5437). The 
Commission further found that although Gulf had promised 
that 33.4% of the station’s broadcast week was to be devoted 
to local live programs, in the weeks covered by the record 
KGUL-TV had never attained more than 14.4% and had 



fallen as low as 4.5% in live programming devoted to Gal¬ 
veston (E. 5437; Hon. Exhibits Nos. 30 and 52). The extent 
of the station’s derelictions in programming was vividly 
pointed np by the Commission’s own findings (R. 5415-16). 

Originally, the station proposed to present religions serv¬ 
ices by remote pickups from the various Galveston Churches 
on a rotation basis (E. 5435). A single religious program of 
30 minutes duration entitled “TV Chapel” was actually 
broadcast by the station on a weekly basis. Gulf’s President 
testified that it became necessary to move the program from 
its originally scheduled Sunday spot to Saturday at 12:30 
P.M., allegedly by agreement with the Ministerial Alliance 
of Galveston (E. 5421). The Commission preferred to rely 
on that testimony and to ignore the testimony of the Presi¬ 
dent of the Ministerial Alliance who testified in effect that 
such an arrangement had not been voluntarily agreed to. 
He asserted that anyone who thought 12:30 PAL on Satur¬ 
day was a good time for a religious program was “mentally 
askew” (E. 4365). During the period January 1 through 
October 5, 1954 only one religious program was carried on 
behalf of the Catholic Church and no programs whatsoever 
were presented in which clergymen of the Jewish faith ap¬ 
peared (E. 5421). The Commission expressly found that 
Gulf had promised that 10% of its programs would be religi¬ 
ous programs, but had actually devoted an average of only 
2% of its programs to religion (E. 5435). 

Gulf sought to counteract the effect of the evidence con¬ 
cerning its programming failures by assertions of its Presi¬ 
dent that it had not refused requests for time by any 
religious, agricultural, or educational groups or any re¬ 
quest for non-commercial spot announcements by any civic, 
fraternal, public welfare, educational or religious organiza¬ 
tion. The Commission commended Gulf for this negative at¬ 
titude, and excused Gulf’s failures on the ground that “t)ie 
station had been in operation only 18 months at the time of 
the protest and had not had the advantages of growth and 
maturity” (E. 5438-5439). 

The Commission commended Guff’s appointment ofj a 
Director of Public Service Programming in April 1954, 
even though the station had been without the services |of 
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such a Director for the first 14 months of its operations 18 
(R. 5438). Such Director was a part-time employee for the 
first two months and did not become a full-time employee 
until June 1954 14 (R. 5419). From the Commission’s own 
findings, no discernible improvement in the station’s pro¬ 
gramming occurred even after the appointment of the Direc¬ 
tor of Public Service Programming. 

From March, 1953, to December, 1953, Gulf employed a 
part-time Director of Agricultural Activities (R. 5421). 
From December, 1953, until about September 6, 1954 (R. 
5421), however, the station was without the services of a 
Director of Agricultural Activities. 15 In an effort to explain 
it's lack of agricultural programming, Gulf claimed that it 
had repeatedly contacted the U. S. County Agricultural Ex¬ 
tension Agent for assistance in its agricultural program¬ 
ming, a claim flatly denied by Morris B. Vieman, the agent 
referred to, who was offered as a rebuttal witness by 
Houston (R. 5431). 

In the Texas primary elections of July and August, 1954, 
candidates for public office in Houston and Harris County 
(the county comprising the metropolitan area of Houston) 
received a far greater amount of political time than local 
Galveston candidates. 

\ The Commission found that Gulf’s Galveston salesman 
advised two Galveston County candidates that all time sales 
had to be cleared through Gulf’s Houston office (R. 5424). In 
one instance local Galveston candidates who had requested 
telecast time in the Class A period (6:30 to 10:00 pan.) 
were told by Gulf’s respresentative that the time requested 
was taken up by network broadcasts which could not be 
‘‘bumped”. However, several Harris County candidates were 
sold time by the station in the very same time period which 
had been requested by two local Galveston candidates and 


13 By contrast with tins delay in a matter pertaining to the interests of Gal¬ 
veston, Gulf spent in excess of $126,000 for promotional purposes, most of 
which was admittedly directed to Houston, during the first 14 months of 
its operations (R. 1521). 

It was in June 1954 that Gulf filed its application for a new tower, and in 
July that it opened its Houston studios. 

15 The Director of Agricultural Activities was employed after Houston’s 
telegraphic notice of September 1, 1954 that it intended to protest the Com¬ 
mission’s grant of BPCT-1875. 
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refused by Gulf (B. 5424-5439). The Commission found that 
the Galveston County candidates whose requests were sub¬ 
ordinated by Gulf were given no worse treatment than Gulf 
had given their own political opponents in Galveston County 
(B. 5424). Houston and Harris County candidates were 
charged the national rate of $700 per hour, while political 
candidates seeking office in Galveston were charged the lochl 
(Galveston) rate of $300 per hour (B. 5423-26). 

Gulfs Promotion of KGUL-TV as a Houston Station 

The Commission made a series of findings of fact with 
respect to some of the matters of record showing Gulfs 
intensive activities promoting KGUL-TV as a Houston 
station (B. 5432-33). The Commission viewed these facts, 
however, within the confines of the question of whether 
Gulfs promotional activities amounted to “misrepresenta¬ 
tion”, and not to the basic question of whether KGUL-TV 
was attempting to become a Houston station. It found that 
Gulf’s promotion activities balanced on the brim of question¬ 
able practices, but that there was not a sufficient pattern 
of misrepresentation to warrant an adverse finding (R. 
5451). The Commission found that KGUL-TV had a mutual 
promotional relationship with the Houston Press , a daily 
newspaper published in Houston, but had no such relatioh- 
ship with the Galveston newspaper; that Gulf caused ads to 
be placed in trade publications concerning the impending 
increase in population of the Houston Metropolitan area to 
one million persons, and calling attention to KGUL-TV r s 
ability to serve the vast area which included Houston (B. 
5432). A program schedule mailed out by KGUL-TV refers 
to the “Houston-Galveston area” served by the station, and 
another brochure put out by Gulf refers to an award to the 
station by Billboard for its audience-promotion activities. 
The brochure was entitled “Building a Greater Television 
Audience in Houston” (B. 5433). The Commission found 
that Gulf had distributed one advertising piece in which no 
identification was made of KGUL-TV as a Galveston sta¬ 
tion, which carried a return address as “Gulf Television 
Company, Box 11 — Houston, Texas” (B. 5433). The Com¬ 
mission also took note of a promotional piece published 
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and distributed by Gulf, comparing the audience share of 
KGUL-TV in Houston, Texas with that of KPRC-TV oper¬ 
ating on Channel 2 in Houston, in which the station was not 
only not identified as a Galveston facility, but made no 
mention of Galveston (R. 5433). In its promotional efforts 
in Houston, Gulf used billboards, neon signs, and ads on 
buses and taxicabs, while no such promotion efforts had 
been made by KGUL-TV in Galveston (R. 5433). The Com¬ 
mission concluded that, while licensees should avoid use of 
promotional material “which might be construed as an 
affirmative representation that a station is assigned to a 
city other than that specified in the construction permit,” 
no adverse Conclusions could be drawn as to Gulf for the 
promotional activities engaged in (R. 5451). 

Gulf’s Houston Studios 

An important area of proof, relating to the question of 
whether KGUL-TV would be principally a Houston or a 
Galveston station, concerns Gulf’s Houston studios. 

No application was ever filed by Gulf, and no approval 
has been given for, the construction or operation by KGUL- 
TV of any studios with the exception of the Galveston 
studios. 

In the spring of 1954, Gulf began the construction of 
studios in the Prudential Building, located in the City of 
Houston. These studios and offices were completed during 
the summer of 1954 and about July of that year KGUL-TV 
moved studio equipment, staff and other facilities into these 
quarters and began operations from there. The facts of 
record show that the Galveston studio of KGUL-TV is 
located in a one-story building. As of the time of the hear¬ 
ing the Galveston studio and offices were larger in overall 
floor space than the Houston studios. However, this re¬ 
sulted from recent additions made by Gulf purely for office 
and storage space without enlargement of the size of the 
actual “studio.” The Houston studio is larger and the ceil¬ 
ing is higher, an important factor in production of live 
television shows (R. 5429-30). The Houston studios have 
dressing rooms for talent, whereas the Galveston studios 
make no provision for its performers who are compelled to 
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dress in the “wash rooms” (E. 5430). Mr. Taft’s Houston 
office is larger and more sumptiously furnished tluni his 
Galveston office (E. 5431). The Galveston studio has ah 
upright spinet piano, while the Houston studio is equipped 
with a concert grand piano and in addition a Wurlitzer 
organ (E. 5430). The relative importance of the two studios 
is indicated by the fact that the annual rental for the Gal¬ 
veston studios and offices is $4,920, while the rental for thje 
Houston studios is $10,972 per year (B. 5429). 

The Commission found that the Program Director, Chief 
Engineer and Director of Public Service Programming, and 
a majority of the clerical and engineering personnel of 
Gulf are located in Galveston (E. 5420). It refused to find, 
despite the uncontroverted evidence, that the General Sales 
Manager, Merchandising Manager, Publicity Director, and 
Assistant Chief Engineer, have offices only in Gulf’s Hous¬ 
ton studios (E. 1990). 

The Co mmis sion found further that KGUL-TV has four 
full-time and one part-time salesmen attached to its Houston 
studios and only one salesman located in the City of Gal¬ 
veston (E. 1989, 4114). The Commission also found that 
Mr. Paul Taft, the President and General Manager and 
largest stockholder of the station, spends at least half of 
his time in Houston; that he has a residence in Houston; 
that he is listed in Houston Telephone Directory (and not 
in the Galveston Directory); that his children are enrolled 
in school in Houston, and that his personal secretary is lo¬ 
cated in Houston 16 (E. 5428-5429 ; 5451). The station’s re¬ 
mote equipment is based in Houston (B. 5410). 

KGUL-TV has two sets of rates. The Houston and 
national rate is $700 per hour, while the local Galveston 
rate is $300 per hour. The greater part of Gulf’s revenues 
come from Houston, national and regional advertisers. 
However, the Commission found that Gulf made an affirm¬ 
ative effort to retain its local Galveston accounts, and had 
never refused any Galveston advertiser who wished to buy 
time; on the station (E. 5426). For the first eight or ninte 


16 Mr. Taft admittedly moved his “legal” residence from Houston to Bay 
View, Texas, a community on Galveston Bay, some 20 miles from the Gty 
of Galveston at the time of filing the Gulf application (R. 5410). 
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months of the station’s existence, the only salesman em¬ 
ployed by Gulf in Galveston was one James Bradner, the 
owner of a local Galveston radio station, who was used by 
Gulf on a part-time basis to solicit Galveston business (B. 
1632). The publication, Standard Rate and Data, carries 
the Houston and national rate for KGUL-TV, but fails to 
mention a Galveston rate (B. 1468-70, Hou. Ex. No. 15). 

As heretofore pointed out, it was found that 54% of the 
wholly-live programs of KGUL-TV originated in its Hous¬ 
ton studios during two weeks in August and September, 
1954 (the only period considered in which both the Houston 
and the Galveston studios were in operation) (B. 5431). 
The Commission failed to find that Gulf’s Galveston studios 
had a sign or bulletin addressed to its employees that no 
live cameras were available after 6:00 p.m., the very hour 
when prime viewing time began (B. 1280). 

The Commission conceded that if Gulf’s Houston studios 
were in fact its “main” studios, there would be a violation 
of Section 319(a) of the Communications Act and Section 
3.613 of the Commission’s Buies, there being no authority in 
KGUL-TV’s construction permit for the construction of 
main studios in Houston (B. 5442). It also recognized that 
its main studio rule did not define “main studio” and there¬ 
fore held that the issue must be decided upon a case-to-case 
determination (B. 5442). The Commission regarded the 
test to be the percentage of aU programs which were 
“handled” at each of the studios respectively, and not the 
relative proportion of programming originating from the 
Galveston and Houston studios (B. 5443). By including 
both network and film programming, the Commission was 
able to arrive at the result that 93% of the station’s total 
programming hours and 82% of the station’s non-network 
hours were “handled” from the Galveston studios (B. 
5443). The Commission omitted from its Television Buies 
a provision similar to that in the AM and FM Buies which 
requires that more than half of the program originations 
shall be from the main studio. 17 Nor is any provision made 
in the rules for “auxiliary” or “branch” studios. 

17 The President of Gulf stated that “We see to it that the total number of 
hours of programming from the Galveston studio is always in excess of the 
total number of hours in the Houston studio” (R. 1480). 
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Gulfs Station Identification Announcements 

The facts of record concerning Gulfs station identification 
announcements were directed towards showing that the 
manner in which Gulf identified the location of the station 
was not only a violation of Section 3.652 of the Commission’s 
Rules, but was an important part of Gulfs pattern of activi¬ 
ties designed to establish the station as a Houston facility 
in the minds of viewers as well as other persons having 
dealings with the station, such as advertisers. 

The Commission stated the purpose of the Rule to be as 
follows: 

“Our rule requires station identification announce¬ 
ments only on the hour; consequently, if a station 
chooses to present its call letters at times other than 
on the hour, the location of the station need not be 
given. In these presentations, however, and in the use 
of permissive promotional announcements used on the 
hour, extreme caution must be exercised to the end that 
viewers and listeners be not misled into believing thdt 
the station has been assigned to more than one city or 
to a city other than that specified in the construction 
permit; studied attempts may not be made to concetil 
the true location of broadcast facilities ” (R. 5441). 

The Commission found (R. 5427-28) that Gulf employe^, 
a variety of announcements, visually and aurally which -p 

(a) announced the station without giving any location; 

. 

(b) announced the station as having solely a Houston 
location; 

(c) announced the station as having a Galveston-Hous- 
ton location; 

(d) announced the station visually as a Galveston sta¬ 
tion and aurally as a “Galveston-Houston area” station. The 
forms of some of the visual announcements are set forth in 
the Commission’s Decision (R. 5427). 

The Commission held that the Rule only requires either 
a visual or an aural announcement giving the station’s loca¬ 
tion solely as Galveston once on the hour (R. 5441). Under 

this view, the Commission found that the rule was not vio- 

* 7 
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lated by Gulf’s practice of making a visual announcement 
on the hour in which the station’s location was shown as 
“Galveston”, and coupling such visual announcement with 
an aural announcement identifying the location of the sta¬ 
tion as “Galveston-Houston”, or “Galveston-Houston area”. 

The Commission found that during the time segments of 
the broadcast day, other than on the hour, Gulf used an¬ 
nouncements which failed to contain the word “Galveston” 
and identified the station solely as a Houston facility (R. 
5427-28). It held, however, that the rule did not prohibit 
such announcements because they were not made on the 
hour. Throughout the broadcast day, Gulf used an an¬ 
nouncement “This is KGUL-TV, CBS Television for the 
Galveston-Houston area” (R. 5428, 5441). It was admitted 
that whenever the word “Houston” was used in an announce¬ 
ment made on the hour and at other times, it was done “for 
promotional purposes”. The Commission concluded that 
because Gulf’s purpose was promotional, in using this form 
of announcement, it was entirely proper (R. 5441). 

STATUTES INVOLVED 

The relevant portions of statutes involved are set forth 
in the Appendix to this Brief. 

STATEMENT OF POINTS 

L The action of the Commission in failing and refusing 
to consider the objections of Houston filed prior to the 
original grant of intervenor’s application, being in direct 
violation of Section 309 of the Communications Act of 1934, 
as amended, and Section 6(d) of the Administrative Pro¬ 
cedure Act, was arbitrary, capricios and an abuse of dis¬ 
cretion. 

H. The action of the Commission in failing and refusing 
to adopt any of the issues raised in Appellant’s “Protest and 
Petition for Other Relief,” being in direct violation of 
Section 309 of the Communications Act of 1934, as amended, 
was arbitrary, capricious and an abuse of discretion. 

ITT- The examiner’s failure to make conclusions and 
state the basis therefor upon Issues No. 4 and No. 6 was 
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contrary to the statutory procedure required by Section 
409(b) and Section 1.851(c) of the Commission’s Rules, and 
the failure of the Commission to grant Appellant’s petition 
to remand the proceedings to the examiner was a denial of 
procedural due process. 

IV. The Commission’s failure to set forth its rulings 
upon Appellant’s proposed findings of fact and conclusions 
of law, and exceptions to the examiner’s initial decision, 
was a violation of Section 8(b) of the Administrative Pro¬ 
cedure Act, and Section 1.857 of the Commission’s Rules. I 

V. The Commission’s conclusions that a grant of Gulf’s 
application (BPCT-1875) would not be in violation of Sec¬ 
tion 307(b) of the Communications Act of 1934, as amended, 
Section 3.607 or Section 3.685 of the Commission’s Rules, or 
inconsistent with the Commission’s Sixth Report and Order, 
were arbitrary and capricious. 

t 

VL The Commission erred in concluding that Gulf’s 
Houston studio had not been established in violation of Sec¬ 
tions 3.613, or 3.622 of the Commission’s Rules, or Section 
319 of the Communications Act of 1934. j 

VII. The Commission was arbitrary and capricious !in 
failing to conclude that Gulf’s station identification an¬ 
nouncements were in violation of Section 3.652 of the Rules. 

VIII. The Commission acted arbitrarily and caprici¬ 
ously in denying Houston’s request to institute cease and 
desist proceedings under Section 312 of the Act. 

SUMMARY OF ARGUMENT 

The Commission’s determination to make short shrift |of 
Houston’s contentions, irrespective of the facts, was made 
obvious from the very outset Section 309(b) of the Act 
provides a procedure whereby parties in interest are afford¬ 
ed the opportunity of calling the Commission’s attention 
to objections which may exist to the grant of a pending app li¬ 
cation. If such opportunity to file objections is to be at_ 

meaningful, there is implicitly an obligation upon the Coin¬ 
mission to consider such objections before it makes a grant. 
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The Commission ignored Houston’s objections and without 
considering such objections, granted the Gulf application. 
This was a violation of Section 309(b) of the Communica¬ 
tions Act of 1934, as amended, and of Section 6(d) of the 
Administrative Procedure Act. Houston was left to the 
remedy of filing a protest and petition for rehearing. 

The matters alleged in Houston’s “Protest and Petition 
for Other Belief” were virtually the identical issues raised 
in Houston’s pre-grant objections. In the protest proceed¬ 
ing, despite the specification of issues disqualifying in na¬ 
ture, supported by sworn factual allegations, the Commis¬ 
sion placed the burden upon Houston of establishing that 
it would be in the public interest for the Commission to set 
aside its grant to Gulf. The action of the Commission in 
failing to adopt any of the issues raised by Houston, or to 
assign any reason for such refusal, was error. The Com¬ 
mission placed itself in the attitude of defending its grant 
without hearing, rather than its proper role as guardian of 
the public interest 

The Commission, having assumed the defense of its grant 
to Gulf (made without hearing or consideration of Houston’s 
objections), fell into procedural and substantive errors 
which require remand of this proceeding. 

The Examiner, in his Initial Decision, failed to make 
conclusions upon Issues No. 4 and No. 6, in clear violation 
of Section 409(b) of the Act and Section 1.851(c) of the 
Commission’s Buies. The Commission, however, refused to 
remand the matter to the Examiner, upon petition of Hous¬ 
ton, on the ground that the Initial Decision “is to the effect” 
that Houston had failed to establish the burden of proof to 
show that the grant should be vacated and set aside. 

The Commission likewise failed to set forth its rulings 
upon Houston’s proposed findings of fact and conclusions 
of law, and upon the exceptions made by Houston to the 
Examiner’s Initial Decision, in violation of Section 8(b) of 
the Administrative Procedure Act, 5 U.S.C. 1007(b), and 
Section 1.857 of the Commission’s Buies. The “boiler plate” 
paragraph dealing with Houston’s exceptions was a “blun¬ 
derbuss” salvo which covered everything and specified noth- 


ing. Houston was not informed in the manner required by 
law as to the Commission’s rulings. 

The record shows that Gulf established studios in Hous¬ 
ton without prior authority of the Commission, and that 
within two months thereafter 54 % of KGUL-TV’s total local 
live programming was originating in Houston. The record 
shows, but the Commission failed to find, that Gulf kept 
a notice in its Galveston studios, addressed to its employees, 
that no live cameras would be available in Galveston after 
6:00 p.m., the premium viewing time for the public. 

Section 3.613 of the Commission’s Buies provides a safe¬ 
guard against efforts to shift the use of a channel to a differ¬ 
ent community than the one to which it is assigned: it re¬ 
quires that the location of the main studio be within the 
confines of the community to which the channel is assigned. 
Location of Gulf’s studio in Houston, as is its “main” 
studio, was a violation of Section 3.613 and likewise a viola- 
tion of Section 319 of the Communications Act of 1934, as 
amended. Principally because of the fact that a greater per¬ 
centage of KGUL-TV’s program originate in Galveston 
(including film and network), however, the Commission con¬ 
cluded that the station’s “main” studio was still in Gal¬ 
veston. 

The Commission found that Gulf had made extensive pjro- 
motional efforts directed towards Houston, and that some; of 
the advertisements failed to identify KGUL-TV as a Gal¬ 
veston facility; that three instances balanced on the brim 
of “questionable practice”, but that there was not a suffici¬ 
ent pattern of misrepresentations to warrant an unfavor¬ 
able conclusion (B. 5451). The Commission’s own findings 
attest eloquently to the heavy emphasis, in Guff’s pro¬ 
motional activities, of the character of KGUL-TV as a 
Houston station. 

An examination of the Commission’s own findings will 
disclose a violation by Gulf of Section 3.652 regarding sta¬ 
tion identification announcements. The Commission stated 
that the purpose of the rule was to inform the viewing public 
of the identity and location of the station, and that “extreme 
caution must be exercised to the end that viewers and listen¬ 
ers be not misled into believing that the station has been 
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assigned to more than one city or to a city other than that 
specified in the construction permit; studied attempts may 
not be made to conceal the true location of broadcast facili¬ 
ties” (R. 5441). The Commission further stated that since 
its rule required station identification announcements only 
on the hour, if a station chose to present its call letters at 
times other than on the hour, the location need not be given. 
Some of the so-called “permissive promotional announce¬ 
ments” used visually by KGUL-TV are set out in the Com¬ 
mission’s Decision (R. 5427). 

It is impossible to determine the Commission’s rationale 
as to why, in the light of the admitted facts of record, (a) 
A grant of the Gulf application would not result in a viola¬ 
tion of Section 307 (b) of the Act, and Section 3.607 of the 
Commission’s Rules; (b) Gulf’s construction of a studio in 
Houston without prior authority was not in violation of 
Section 319(a) of the Communications Act, and Section 
3.622 of the Commission’s Rules; (c) The repeated an¬ 
nouncements of the station’s location as a “Houston-Galves- 
ton” or a “Galveston-Houston area” station were not in vio¬ 
lation of Section 3.652 of the Commission’s Rules; (d) The 
Houston studio of KGUL-TV is not the “main” studio in 
violation of Section 3.613 of the Rules; (e) The location of 
Gulf’s transmitter site does not violate Section 3.685 of the 
Rules. 

The conclusion is inescapable that, irrespective of whether 
individual issues supported by facts showing statutory and 
rule violations by Gulf are “disqualifying in nature” the 
combined effect of all violations proved show a concerted 
action by Gulf and the Commission to amend the Commis¬ 
sion’s rules, without rule making proceedings, to transfer 
Channel 11 from Galveston to the “Houston-Galveston 
area.” 

ARGUMENT 

L 

THE ACTION OF THE COMMISSION IN FAILING AND 
REFUSING TO CONSIDER THE OBJECTIONS OF 
HOUSTON FILED PRIOR TO THE ORIGINAL GRANT 
OF INTERVENOR’S APPLICATION, BEING IN DI- 
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SECT VIOLATION OF SECTION 309 OF THE COM¬ 
MUNICATIONS ACT OF 1934, AS AMENDED, AND 
SECTION 6(d) OF THE ADMINISTRATIVE PRO¬ 
CEDURE ACT, WAS ARBITRARY, CAPRICIOUS AND 
AN ABUSE OF DISCRETION. 


Gulf’s amended modification application (BPCT-1875) 
was filed on August 12,1954. On August 30,1954, pursuant 
to Section 309(b), Houston filed objections to this applica¬ 
tion. On September 1,1954, without hearing, without opin¬ 
ion, and without mention of Houston’s objections the Com¬ 
mission granted Gulf’s amended modification application 
(BPCT-1875). The effect of the Commission’s action was to 
grant the modified construction permit to Gulf solely upon 
its application. 

This arbitrary refusal of the Commission to consider 
Houston’s objections is a direct violation of Section 309(0) 
and 309(b) of the Communications Act of 1934, as amendeo, 
and Section 6(d) of the Administrative Procedure Act. 
Apparently, this refusal resulted from the Commission’s 
misconception of the procedure prescribed by Section 309(^) 
and (b). 

To sustain the refusal of the Commission to consider 
Houston’s objections it must be held that Section 309(a) 
operates separately and independently of Section 309(b). 
Standing alone, Section 309(a) is subject to the construc¬ 
tion that the Commission may make a grant upon considera¬ 
tion of the application alone without reference to any other 
document filed. Consideration of Section 309(a) with Sec¬ 
tion 309(b) and the legislative history of Section 309, 
however, demonstrates that, where parties in interest have 
filed objections, the Commission is not authorized to make 
a grant on consideration of the application only but must 
also consider the objections. 

Significantly, the original Section 309(a) refers only to 
the application (no mention is made of objections thereto pr 
a reply) and no mention is made of any party other than 
the applicant. Equally significant is the fact that the only 
hearing provided is for the sole benefit of the applicant, j 

By legislation adopted July 16, 1952, 48 Stat. 1085, the 
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procedure prescribed in Section 309 was completely changed. 

As amended, Section 309, for the first time, refers to 
documents other than the application — objections and a 
reply by the applicant. Parties in interest are recognized 
and offered the opportunity of a hearing. 18 Close analysis 
of the amendatory language reveals other pertinent changes. 

Section 309(a) and Section 309(b), when read together, 
clearly contemplate that upon the filing of an application 
for construction permit any party in interest may immedi¬ 
ately file written objections thereto. The statute also clear¬ 
ly contemplates that in determining the issue of public 
interest the Commission shall consider such objections of 
parties in interest, as have been filed, as well as the applica¬ 
tion. 

If these two conclusions were not true, Congress would 
not have required the Commission, when it is unable to 
make the required finding, to give notice to “the applicant 
and other known parties in interest of the grounds and rea¬ 
sons for its inability to make such findings” and in such 
notice to “advise the applicant and all other known parties 
in interest of all objections made to the application as well 
as the source and nature of such objections.” If the Com¬ 
mission had been required to notify the applicant of only 
the “objections made to the application,” it could be inferred 
that the reference was to objections made by the Commis¬ 
sion. In adding, however, the requirement that “the source 
and nature of such objections” shall be given, it is clear 
that Congress recognized that there might be more than one 
source of objections. Clearly, the statute contemplates 
that the objections were to be filed by parties in interest. 
If objections were not to be filed by parties in interest, how 
else would the Commission learn of other ‘‘known parties in 
interest!” 

Additional support for these conclusions is found in the 
requirement that the applicant is given an opportunity to 
reply to objections filed. Manifestly, the objections would 

18 The 1952^amendment farther provides that parties in interest may acquire 
the status of a party to the proceeding by filing a petition of intervention 
and that the hearing shall be a full hearing in which all parties in interest 
may participate bat in which both the harden of proceeding with introduc¬ 
tion of evidence and the burden of proof shall be upon the applicant 
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be of no significance if the Commission were not required to 
consider them with the application. Moreover, the require¬ 
ment that the notice specifying the matters and things in 
issue not include “issues or requirements phrased gener¬ 
ally” clearly shows that the Commission is required to con¬ 
sider the issues presented in objections filed by parties in 
interest, and to include them in the issues designated for 
hearing. In other words, the quoted phrase is a standard 
to guide the Commission in submitting issues tendered in 
objections; it is not a criterion to govern the Commission 
in drafting its own issues. 

The harm resulting to Houston from the refusal of tl*e 
Commission to consider its objections filed on August 30, 
1954, prior to the grant of the application by the Commis¬ 
sion on September 1, 1954, is apparent Houston’s objec¬ 
tions contain substantially the same disqualifying issues 
which it later specified in its “Protest and Petition for 
Other Relief”. Consideration of these issues, together with 
Gulf's application, would have shown the Commission that 
it could not, upon the basis of the application alone, find 
that a grant would serve the public interest and would have 
required the application to be designated for hearing. At 
such hearing both the burden of introducing evidence and 
the burden of proof would have been on Gulf, whereas the 
grant of the application without hearing caused Houston 
to resort to the protest procedure under Section 309(c). 
In this proceeding, the Commission, under its construction 
of Section 309(c), placed the burden of introducing evidence 
and the burden of proof upon Houston. The prejudice, ip 
requiring Houston to prove the public interest required that 
the grant be set aside , rather than requiring Gulf to show 
that the public interest required the Commission to make 
the grant, is manifest. Grant of an application may not be 
in the public interest, while at the same time, public interest 
may not require that such grant be vacated. 

The violation of Section 6(d) of the Administrative Pro¬ 
cedure Act is equally prejudicial This section provides: | 

! 

“Prompt notice shall be given of the denial in whole 
or in part of any written application, petition, or other 
request of any interested person made in connection 


with any agency proceeding. Except in affirming a prior 
denial or where the denial is self-explanatory, snch 
notice shall be accompanied by a simple statement of 
procedural or other grounds.” 

Unquestionably Houston’s objections was a “request” of 
an interested person made in connection with an agency 
proceeding. The Commission did not consider the objec¬ 
tions and did not give Houston any notice of their denial 
or of any other action. If this statutory provision has any 
meaning, it has been violated by the Commission in the 
instant case. 

The flagrant violation of Section 309(a) and (b) of the 
Communications Act of 1934, as amended, and Section 6(d) 
of the Administrative Procedure Act by the Commission, 
requires that this cause be remanded to the Commission. 

n. 

THE ACTION OF THE COMMISSION IN FAILING AND 
REFUSING TO ADOPT ANT OF THE ISSUES 
RAISED IN APPELLANT’S “PROTEST AND PETI¬ 
TION FOR OTHER RELIEF,” BEING IN DIRECT 
VIOLATION OF SECTION 309 OF THE COMMUNI¬ 
CATIONS ACT OF 1934, AS AMENDED, WAS ARBI¬ 
TRARY, CAPRICIOUS AND AN ABUSE OF DISCRE¬ 
TION. 

“We are come to the ultimate issue specified by the 
protestant in this proceeding. In view of all of the fore¬ 
going, and upon our careful consideration of the entire 
record in this proceeding, it is our determination that 
the public interest , convenience and necessity does not 
require that the Commission’s action of September 1, 
1954 in granting without hearing the subject modifica¬ 
tion application be vacated and set aside” (R. 5452), 
(Emphasis added). 

Thus the Commission, almost brazenly, admitted its abdi¬ 
cation of its primary function, its direct violation of Sec¬ 
tion 309(c) of the Communications Act of 1934, and its 
denial of due process to appellant 
This bland admission, however, was not made without 


warning. Earlier in its decision the Commission had an¬ 
nounced: 

“The Commission did not adopt the eight issues 
specified by Houston Consolidated and, accordingly 
placed the burden of proof thereon upon that party. | 

and had accurately stated its misconception of Section 309 
(c) as follows: 

“Through the enactment of Section 309(c) of tie 
Communications Act of 1934, as amended. Congress 
has provided a medium through which parties in in¬ 
terest may demonstrate to the Commission the existence 
of factual and legal consideration which render im¬ 
proper a grant previously made by the Commission 
without a hearing on the application involved” (Em¬ 
phasis added). 


Thus, “However unwittingly, the Commission seems [to 
have assumed the defense of its grant, rather than tie 
public interest, as its primary role in the proceeding^.” 
Clarksburg Publishing Company v. Federal Communica¬ 
tions Commission, .... U.S. App. D.C., 225 F. 2d 511. 

These quotations clearly express the Commission’s mis¬ 
conception of the character of hearing contemplated by Sec¬ 
tion 309(c) and its role in such hearing. According to the 
Commission the issue in such hearing is whether the con¬ 
ditional Section 309(a) grant should be set aside. The 
Communications Act of 1934 expressly provides that ihe 
issue is whether the evidence at the hearing shows that 
public interest requires a grant of the application. Ancil¬ 
lary thereto, appellant submits that Section 309(c) re¬ 
quires the Commission to specifically adopt factually sup¬ 
ported disqualifying issues specified in a sworn protest 
filed under that section. 

Subsection (c) of Section 309 was added to the section by 
the 1952 amendment, 56 Stat. 715. Section 309(c) provides 
that when an application is granted by the Commission 
without a hearing under Section 309(a), any party in in¬ 
terest, within 30 days 19 therefrom, may file sworn protest 
“and request a hearing on said application so granted.” ! 


^9 Extended from 15 to 30 days by amendment in 1954. 68 StaL 35. 
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- Determination of the issues depends on two pivotal 
questions: 1. What is the issue to be determined by the 
Commission at the hearing — whether the evidence shows 
that public interest requires grant of the application, or 
whether the public interest does not require that the grant 
without hearing be set aside? 2. What is the duty of the 
Commission under Section 309(c) with reference to spe¬ 
cifically adopting issues set forth in the protest? 

The Constitutional restraint on delegation of powers, 
the due process clause, the Congressional purpose permeat¬ 
ing the Communications Act of 1934, as amended, and care¬ 
ful analysis of the plain terms of Section 309(c), affirm 
that the ultimate issue before the Commission in a Section 
309(c) hearing is whether the evidence shows that public 
interest, convenience and necessity would be served by a 
grant of the application and that upon receipt of a protest 
it is the duty of the Commission to adopt disqualifying 
issues supported by factual allegations . Careful analysis 
of Section 309(c) shows conclusively that the hearing is on 
the “application” AND IS NOT ON THE ACTION OF 
THE COMMISSION GRANTING THE APPLICATION 
WITHOUT HEARING. Section 309(c) expressly provides 
that the protest shall “request a hearing on said applica¬ 
tion,” that if the Commission finds the protest is suffi¬ 
cient “the application involved shall be set for hearing,” 
and that ‘fin any hearing subsequently held upon such ap¬ 
plication” all issues shall be tried in a prescribed manner. 

This clear statement, that the issue at the hearing is 
whether the evidence shows that public interest requires 
grant of the application and not whether the previous action 
of the Commission should be set aside, is fully supported by 
the concluding sentence of the Section. While this sentence, 
in terms, refers to postponement of the effective date of the 
previous action of the Commission, its provision, that where 
necessary to continue existing service the Commission may 
authorize the applicant to utilize the facilities or authori¬ 
zation, makes it clear that the grant is terminated by the 
protest and that any continued operation is by special 
authorization of the Commission . 

Analysis of the provisions of Section 309(c) also show 
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that the Commission has a duty to adopt disqualifying 
issues alleged in a sworn protest Section 309(b) requires 
the Commission, when it cannot make the required finding, 
to designate a hearing “upon the matters and thing$ in 
issue,” with the burden of proceeding to introduce evidence 
and the burden of proof to be upon the applicant Yet, if 
under Section 309(c) the Commission is not required to 
adopt disqualifying issues specified by protestant, the 
statute gives less weight to a sworn protest required to 
“specify with particularity the facts, matters and things 
relied upon” than it gives to informal and unsworn objec¬ 
tions of parties in interest and unsworn replies of appli¬ 
cants. Under ordinary precepts of pleading a sworn protest 
containing issues disqualifying in nature and supported by 
factual allegations should result in imposition of the bur¬ 
den of proceeding to introduce evidence and the burden of 
proof upon the applicant. 

The constitutional power and duty of Congress to regulate 
interstate commerce and the constitutional restraint oh its 
power to delegate its duties require the stated conclusions 
that the ultimate issue in a Section 309(c) hearing is 
whether public interest requires grant of the application 
and that the Commission is required to adopt disqualifying 
issues. 

i 

In regulating interstate commerce Congress, through the 
Communications Act of 1934, as amended, has delegated 
one segment of that field to the Commission. In delegating 
to the Commission the duties of regulating radio communi¬ 
cation the primary duty imposed on the Commission by 
Congress is to determine when the public interest, conveni¬ 
ence and necessity would be served by the grant of a 
privilege to use radio spectrum . While numerous provisions 
of the Act encourage private litigants to assist the Com¬ 
mission in this determination, the Commission is not vested 
with the right to adjudicate private controversies and the 
basic duty to protect public interest remains with the Com¬ 
mission. Moreover, Congress has not delegated, and could 
not constitutionally delegate, this primary function of the 
Commission to private litigants. 

The Supreme Court has repeatedly held that while eco- 
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nomic injury is sufficient to require classification of an 
injured party as a “a party in interest”, it is not, apart from 
considerations of public convenience, interest or necessity, 
an element to be weighed in passing on an application for 
a permit or license. Federal Communications Commission 
v. Sanders Bros. R. Station, 309 U.S. 470, 60 S. Ct. 693 
(1940); Scripps-Howard Radio v. Federal Communications 
Commission, 316 U.S. 4, 62 S. Ct 875 (1942); and Federal 
Communications Commission v. American Broadcasting 
Company, 319 U.S. 239, 63 S. Ct. 1035 (1943). It has also 
been affirmed repeatedly that in granting licenses or per¬ 
mits the Commission is required to act as public convenience, 
interest or necessity require. Federal Radio Commission v. 
Nelson Bros. BSM Co., 289 U.S. 266, 53 S. Ct 627 (1933) ; 
Federal Communications Commission v. Pottsville B. Co., 
309 U.S. 134, 60 S. Ct. 437 (1940); and National Broad¬ 
casting Company v. United States, 319 U.S. 190, 63 S. Ct. 
997 (1943). 

Inasmuch as the Act and the decisions of the Supreme 
Court clearly announce that the primary and sole function 
of the Commission is to determine public interest consider¬ 
ations, if Section 309(c) is construed so as to authorize the 
Commission, after grant of an application without hearing, 
to impose upon a protestant specifying issues disqualifying 
in nature both the burden of proceeding to introduce evi¬ 
dence and the burden of proof, Congress has invalidly dele¬ 
gated the public interest duty of the Commission to private 
litigants. But, this is not the meaning of Section 309(c). 
The very term “hearing” imports a determination made on 
the basis of competent evidence. This is the key to the whole 
purpose of Section 309(c). If determinations of public 
interest are to be made upon pleadings only, such as the 
application, objections and replies thereto, a hearing is 
superfluous. Manifestly, the purpose motivating the adop¬ 
tion of Section 309(c) was to provide a procedure whereby 
the question of whether the grant of an application would 
be in the public interest could be determined upon the basis 
of evidence. 

Imposition of the burden of introducing evidence and 
the burden of proof on a protestant, on the issue that public 


interest does not require that a grant previously made with¬ 
out hearing be set aside, and determination of such issue, 
will not produce a finding, based on evidence , that the public 
interest requires grant of the application. The Commis¬ 
sion’s responsibility is to determine if public interest re¬ 
quires the grant of an application, not whether a private 
litigant can produce evidence to show that the public in¬ 
terest requires that the grant of application be set aside. 

Section 309 should not be construed so as to impute an 
intent to Congress to unlawfully delegate this functipn 
of the Commission and thus enact a void statute. While 
Section 309(c) is silent as to the duty of the Commissibn 
with reference to specifically adopting issues set forth in 
a protest, the very nature of the Commission’s function 
precludes any suggestion that the Commission is vested 
with an unbridled discretion. 

Section 309(c) places the burden of proceeding with the 
evidence and the burden of proof upon the applicant on 
issues specifically adopted by the Commission and on the 
protestants on issues not so adopted. The terms “burden 
of proceeding with the introduction of evidence” and “bur¬ 
den of proof’ have a well-understood meaning. “The duty 
of proceeding with evidence on an issue means the liability 
to an adverse ruling (a non-suit or a directed verdict) jif 
evidence on the issue has not been produced.” McCormick, 
Handbook of the Law of Evidence , (1954), p. 636. 

McCormick says that a party having the burden of pro¬ 
ceeding to introduce evidence “may in respect to a particu¬ 
lar issue pass through three stages of judicial hospitality 
(a) where if he stops he will be thrown out of court (b) 
where if he stops and his adversary does nothing, his re¬ 
ception will be left to the jury, (c) where if he stops and 
his adversary does nothing, his victory (so far as it de¬ 
pends on having the circumstantial inferences he desires 
drawn) is at once proclaimed.” The term “burden of proof” 
refers to the burden on a party to persuade the trier of 
facts as to a fact in issue. 

The meaning of these terms weighs heavily in determining 
the respective duties of the Commission, an applicant, and 
a protestant. 


32 


If a protestant has specified issues to show that public 
interest will not be served by a grant of the application, 
can the Commission arbitrarily refuse to adopt disqualify¬ 
ing issues specified by the protestant t If so, may the Com¬ 
mission after hearing only the protestant’s evidence “throw 
him out of court” and grant the application on the ground 
that the protestant has not introduced evidence sustaining 
the point in issue t Or, with reference to the burden of 
proof, may the Commission after hearing evidence from 
both the protestant and applicant conclude that it must 
grant the application because the protestant has not per¬ 
suaded it that the grant will not be in the public interest? 
Mere statement of these questions shows that imposition 
of the two burdens on a protestant specifying issues dis¬ 
qualifying in nature will result in an abdication of the 
Commission’s primary function. Congress may and has 
delegated the duty to the Commission to determine when 
public interest requires the grant of applications but it can¬ 
not delegate the responsibility to private litigants to con¬ 
vince the Commission that grant of an application will not 
be in the public interest. 

Confirming this conclusion is the holding in the Clarks¬ 
burg case, supra , that: 

“The statute contemplates that, in appropriate cases, 
the Commission’s inquiry will extend beyond matters 
alleged in the protest in order to reach any issue which 
may be relevant in determining the legality of the 
challenged grant. Clearly, then, the inquiry cannot be 
limited to the facts alleged in the protest where the 
Commission has reason to believe, either from the pro¬ 
test or its own files, that a full evidentiary hearing may 
develop other relevant information not in the possession 
of the protestant. Here, as will fully appear from the 
discussion which follows, the Commission had ample 
reason for extending the inquiry. Nevertheless, by 
adopting the technical demurrer approach, it precluded 
such development and confined itself to a consideration 
of the facts and issues set forth in the protest. How¬ 
ever unwittingly , the Commission seems to have as¬ 
sumed the defense of its grant , rather than the public 
interest , as its primary role in the proceedings ” (Italics 
supplied.) 
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Inasmuch as the Commission "in order to reach any issue 
which may be relevant” has the duty to extend the inquiry 
beyond matters alleged in the protest and to raise issues 
from facts within its knowledge (on which the burden of 
proof would be on the applicant), manifestly where the 
same issues are raised by a protestant the Commission 
cannot impose the burden of proof upon the protestant by 
failing to adopt such issues. 

In the instant case, the Commission’s misconception of 
the character of hearing contemplated by 309(c) and its 
role in such hearing is manifested by its ultimate conclu¬ 
sion that the public interest, convenience and necessity 
did not require its action in granting, without hearing, the 
modification application to be vacated and set aside. The 
issue was not whether the conditional 309(a) grant should 
be set aside but whether the public interest required graijit 
of the application. The grant without hearing was set aside 
by the Commission’s designation of hearing pursuant to 
Section 309(c). Section 309(c) requires that the “applica¬ 
tion,” not the grant, be set for hearing, and nullifies the 
grant No other construction of the mandate that “the effec¬ 
tive date of the Commission’s action to which protest is 
made shall be postponed to the effective date of the Com¬ 
mission’s decision at the hearing” and its qualifying authori¬ 
zation to permit utilization of facilities to maintain and con¬ 
duct an existing service is reasonable. Continued operation 
by the applicant under Section 309(c) is not under author¬ 
ity of the grant, but is by special authorization of the 
Commission “pending the Commission’s decision after 
hearing.” 

The manifest conclusion is that Commission erred in arbi¬ 
trarily refusing to adopt the issue (disqualifying nature) 
tendered by Houston and in placing the burden of proceed¬ 
ing to introduce evidence and the burden of proof on Hous¬ 
ton. These errors require reversal of this cause. 


EXAMINEE'S FAILURE TO HAKE CONCLU¬ 
SIONS AND STATE THE BASIS THEBEFOB UPON 
ISSUES NO. 4 AND NO. 6 WAS CONTRARY TO THE 
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STATUTORY PROCEDURE REQUIRED BY SECTION 
409(b) AND SECTION 1.851(c) OF THE COMMIS¬ 
SION’S RULES, AND THE FAILURE OF THE COM¬ 
MISSION TO GRANT APPELLANT’S PETITION TO 
REMAND THE PROCEEDINGS TO THE EXAMINER 
WAS A DENIAL OF PROCEDURAL DUE PROCESS. 

Section 409(b) of the Conmmnications Act of 1934, as 
amended, provides in pertinent part that the hearing officer 
shall prepare and file an initial decision, and that snch 
initial decision shall include a statement of findings and 
conclusions and the basis therefor upon all material issues 
of fact, law, or discretion, presented on the record. It fur¬ 
ther provides that the Commission shall permit the filing of 
exceptions to such initial decisions by any party to the pro¬ 
ceeding and shall, upon request, hear oral argument on such 
exceptions prior to the entry of any final decision. The 
foregoing requirement of the Act has been implemented 
by the adoption by the Commission of Section 1.851(c) 
of its Rules and Regulations. 

The Examiner’s Initial Decision was released by the 
Commission on June 1, 1955. While certain findings were 
made by the Examiner upon all issues, the Initial Decision 
contained no conclusions with respect to Issues No. 4 and 
No. 6 (R. 5053-83). 

On June 21, 1955, Houston filed exceptions to the Exam¬ 
iner’s Initial Decision and requested oral argument on 
such exceptions before the Commission en banc. On the 
same date, Houston filed with the Commission a “Petition 
To Remand to the Examiner To Make Conclusions Upon the 
Issues in Accordance With Law” (R. 5238-43). It was 
pointed out to the Commission that the Examiner was re¬ 
quired, pursuant to said Section 409(b), to make conclusions 
and state the basis therefor on all issues of fact or law 
presented on the record, and that the parties must be given 
an opportunity to file exceptions to such conclusions and 
to argue the matter orally before the Commission prior 
to the issuance of a final decision; that in the absence of 
such conclusions and a statement of the basis therefor, oral 
argument on Issues No. 4 and No. 6 would be meaningless. 
It was further pointed out to the Commission that any at- 
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tempt to core this defect in its final decision would 
the parties of the opportunity to file exceptions 
prior to the issuance of a final decision, and to argue 
matter of such exceptions orally before the 

On September 23,1955, the Commission released a 
randnm Opinion and Order in which it denied 
petition to remand on the ground that the 
Initial Decision “is to the effect” that Houston failed 
establish the violations of law with which Issues No. 4 
No. 6 were concerned. The Commission’s action was 
a denial to Houston of procedural due process in 
of Section 409(b) of the Communications Act of 1934, 
amended and Section 1.851(c) of the Commission’s 
At no time was Houston, or the other parties to the 
ing, given the opportunity to file exceptions to said 
elusions and to argue such exceptions orally before the 
mission. 

In Federal Radio Commission v. Nelson Brothers, 

U.S. 266, 276, the Supreme Court said: 

“Whether the Commission applies the legislative 
standards validly set up, whether it acts within the 
authority conferred or goes beyond it, whether its 
proceedings satisfy the pertinent demands of due pro¬ 
cess, whether, in short, there is compliance with the 
legal requirements which fix the province of the Com¬ 
mission and govern its are appropriate questions for 
judicial decision.” 

The Commission has failed to satisfy the demands of pro¬ 
cedural due process required by Section 409(b) and such 
action is an appropriate question for judicial decision. 

In Channel 16 of Rhode Island, Inc. v. Federal Communi¬ 
cations Commission, U.S. App., 229 F. 2d 520, this 

Court recently held unlawful and set aside a decision of the 
Commission where there was a failure to observe the statu¬ 
tory procedure required by Section 409(b). 

It cannot be maintained that the Commission’s action is 
harmless error to Houston, within the meaning of the rule 
of prejudicial error which must be considered by this Court 
in making its determinations upon review of the Commis¬ 
sion’s action. 20 The Commission’s decision of February 2, 
_ 

2< > Administrative Procedure Act, S U.S.C Section 1009(e). 
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1956 was adopted by a bare majority in a 4 to 2 vote, Com¬ 
missioner Webster being absent. Commissioner Lee issned 
a strong dissenting opinion, being of the view that the 
Commission’s action actually amounted to a change in the 
Table of Assignments without rulemaking by taking a sta¬ 
tion from Galveston and adding it to Houston (B. 5453- 
54). Compelling arguments can be made that the Commis¬ 
sion’s conclusions and the basis therefor on Issues No. 4 and 
No. 6 in its final decision are not supported by the findings, 
as hereinafter shown. Houston was entitled to file excep¬ 
tions to such conclusions and argue them before the Com¬ 
mission, prior to the issuance of a final decision. It was 
denied that right. The Commission’s action in failing to ob¬ 
serve statutory procedure was unlawful and must be set 
aside. 

IV. 

THE COMMISSION’S FAILURE TO SET FORTH ITS 
RULINGS UPON APPELLANT’S PROPOSED FIND¬ 
INGS OF FACT AND CONCLUSIONS OF LAW, AND 
EXCEPTIONS TO THE EXAMINER’S INITIAL DE¬ 
CISION, WAS A VIOLATION OF SECTION 8(b) OF 
THE ADMINISTRATIVE PROCEDURE ACT, AND 
SECTION 1.857 OF THE COMMISSION’S RULES. 

Section 8(b) of the Administrative Procedure Act, 5 
U.S.C. Sec. 1007(b), provides in pertinent as follows: 

“Prior to each recommended, initial, or tentative 
decision, . . . the parties shall be afforded a reason¬ 
able opportunity to submit for the consideration of 
the officers participating in such decisions (1) proposed 
findings and conclusions, or (2) exceptions to the de¬ 
cisions or recommended decisions of subordinate officers 
or to tentative agency decisions, and (3) supporting 
reasons for such exceptions or proposed findings or 
conclusions. The record shall show the ruling upon 
each such finding, conclusion, or exception presented 
...” (Italics added.) 

The Examiner failed to rule upon the proposed findings 
and conclusions of Houston in his Initial Decision. Houston 
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was not advised whether a proposed finding or conclusion 
was rejected because it was immaterial or not established 
by the evidence, or whether it was without “decisional sig¬ 
nificance”. Nor did the Commission’s final Decision show 
what disposition was made of Houston’s Exceptions to the 
Examiner’s Initial Decision. In paragraph 13 of its final 
Decision of February 2, 1956, the Commission made the 
following observation: 

“We have examined the controverted rulings of the 
Examiner on points of evidence and, except as may be 
hereinafter otherwise indicated, herewith approve them. 
We have carefully considered each of the parties’ excep¬ 
tions to the Initial Decision. Those which have been 
granted, in whole or in part, are reflected in the changes 
or modifications of the Initial Decision as evidenced in 
our decision herein. The other exceptions or portions 
of exceptions not so granted, are denied either for 
reasons set forth in this decision, or as contrary to the 
record, or as requesting the inclusion of material 41 - 
ready adequately reflected in the Initial Decision; or 
as being immaterial, irrelevant, or having no decisional 
significance; or not in conformity with the Buies” (R. 
5409). 

It is the current practice of the Commission to insert the 
foregoing “boiler plate” paragraph in its final decisions. 
(See Streets Electronics , Inc. 12 Pike & Fischer RR. 1117, 
1120-21; See also Odessa Television Co. 11 Pike & Fischer 
B.B. 755, at 758 for an identical paragraph.) 

Houston filed 183 proposed findings of fact, and 95 pro¬ 
posed conclusions of law (R. 4021-4177). It filed reply find¬ 
ings to the proposed findings and conclusions of law filed 
by Gulf (B. 4178-4203). On April 19, 1955, Houston filed 
supplemental proposed findings and conclusions covering 
the testimony of witnesses taken by deposition pursuant to 
the Commission’s Order re-opening the record (R. 4230). 
On June 21,1955, Houston filed exceptions to the Examinees 
Initial Decision (B. 5094-5170), and a brief in support there¬ 
of (B. 5171-5237). The record fails to “show the ruling upon 
each such findin g, conclusion, or exception presented”. 

The Commission was formerly of the view that Section 
8(b) of the A dmini strative Procedure Act required a ruling 
upon each exception presented. In each final decision, the 
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Commission carefully considered the exceptions to the 
Initial Decision and made a ruling with respect to each 
such exception. (See Appendix A of Atlantic City Broad¬ 
casting Company, 9 Pike & Fischer R.R. 647 at 689-90; The 
Tribune Company, 9 Pike & Fischer R.R. 719, Appendix, 
770i, et seq.) 

The case of Tampa Times Company, 10 Pike & Fischer 
R.R. 77, marks the Commission’s first departure from com¬ 
pliance with the provisions of Section 8(b) of the Adminis¬ 
trative Procedure Act, and Section 1.857 of the Commis¬ 
sion’s Rules. In that case, the Commission adopted the 
‘‘boiler plate” paragraph in dealing with exceptions and 
announced its new policy in footnote la, p. 81, as follows: 

“The above statements represent a new practice — 
which the Commission believes to be desirable — with 
respect to rulings on exceptions”. 

No other public notice was given of the Commission’s radical 
change in policy in dealing with exceptions. This new prac¬ 
tice may be “desirable” to the Commission, but it is con¬ 
trary to law and the Commission’s own Rules. The language 
of the Administrative Procedure Act is clear and concise. 
Section 8(b) states that the parties are entitled to a ruling 
upon “each” proposed finding and conclusion, and “each” 
exception. The short-cut method adopted by the Commis¬ 
sion does not conform to the procedure required by law. 21 . 

The Commission’s Rules provide that exceptions must be 
filed within 20 days, otherwise the party will be deemed to 
have no further interest in the proceeding 22 The filing of 
exceptions is, therefore, mandatory, if the party is to receive 
further consideration. The Rules further provide that each 
exception shall point out with particularity the alleged 
errors in the decision and shall contain specific reference 
to the page of the transcript of hearing, exhibit or order on 
which the exception is based. 23 Petitions for rehearing may 
be filed by any party to the rearing within thirty days from 
the date of the decision, and such petitions are governed 

21 Legislative History, Administrative Procedure Act, 79th Cong. Document 
No. 248, p. 288, footnote 19. 

22 Section 1.853(f), 1 Pike & Fischer R.R. p. 51:426. 

23 Section 1.854, 1 Pike & Fischer R.R. p. 51:427. 
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by the general rnles established by the Commission.* 4 Por¬ 
tions for rehearing must “state with particularity in what 
respect the decision ... is claimed to be unjust, unwar¬ 
ranted, or erroneous, and with respect to any finding 6f 
fact shall specify the pages of the record relied on” 25 Hous¬ 
ton submits that unless the parties are fully advised by 
the Commission as to its rulings with respect to each 
exception, it is impossible to “state with particularity” the 
grounds for rehearing or reconsideration. Houston filed no 
petition for rehearing or reconsideration prior to taking 
the appeal herein. 

In NLRB v. State Center Warehouse & Cold Storage Co., 
193 F. 2d 156, the Court rejected the contentions of respond¬ 
ent that the Board had not observed the requirements qf 
Section 8(b) of the Administrative Procedure Act by faijl- 
ing to make rulings or findings on each exception to the 
examiner’s intermediate report, on the ground that “the 
Board’s decision and order, which save for certain specified 
particulars, adopted the findings and conclusions of the 
examiner, unmistakably informed respondent of its rulings 
on exceptions ” and that further particularity was not re¬ 
quired. (Italics added.) See also Heitmeyer v. FCC, ... 4 . 

U.S. App. D.C., 95 F. 2d 91 at 96 (1937); NLRB y. 

Sharpies Chemicals, Inc., 209 F. 2d 645 at 652. 

The Examiner’s Initial Decision contained 32 pages. 
Houston filed 241 exceptions to his findings, and 71 excep¬ 
tions to his conclusions (R. 5094-5170), together with a brief 
in support thereof (R. 5171-5237). The Commision’s final 
Decision consists of 51 pages. Practically none of the Ex¬ 
aminer’s findings and conclusions were adopted by the Com¬ 
mission. 

The Commission’s failure to “show the ruling upon eachr 
exception placed a severe handicap upon Houston. The 
“changes or modifications” of the Initial Decision are nbt 
reflected in the final Decision in a manner to inform Houston 
as to which exceptions have been denied, or granted, in 
whole or in part. Houston was entitled to be informed as 

24 Section 405 of the Communications Act of 1934, as amended. 47 U.S.C 
Sec. 405. 

25 Section 1.893 of the Commission's Rules and Regulations, 1 Pike & Fischer 
R.R. p. 51:431. 
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to which exceptions, or portions thereof, were granted or 
denied by the Commission and the reasons therefor. Any¬ 
thing less was a violation of Section 8(b) of the Adminis¬ 
trative Procedure Act 

V. 

THE COMMISSION’S CONCLUSIONS THAT A GRANT 
OF GULF’S APPLICATION (BPCT-1875) WOULD NOT 
BE IN VIOLATION OF SECTION 307(b) OF THE 
COMMUNICATIONS ACT OF 1934, AS AMENDED, 
SECTION 3.607 OR SECTION 3.685 OF THE COMMIS¬ 
SION’S RULES, OR INCONSISTENT WITH THE COM¬ 
MISSION’S SIXTH REPORT AND ORDER, WERE 
ARBITRARY AND CAPRICIOUS. 

Inasmuch as the evidence in this proceeding established 
that, by virtue of a grant of the Gulf modification appli¬ 
cation, the channel assigned to Galveston would in fact be 
used to make station KGUL-TV principally and, primarily 
a Houston station, the application should have been denied 
because such use resulted in a violation of Section 307(b) 
of the Act. Mere reading of the Commission’s own findings 
of fact readily discloses that this conclusion could not 
reasonably be avoided, and that the Commission reached an 
opposite result by strained and fallacious reasoning. The 
Commission’s decision also shows that the Commission re¬ 
sorted to a nebulous standard of burden of proof which left 
the Commission completely free to reach its opposite con¬ 
clusions upon the basis of mere whim and caprice. 

Section 307(b) of the Act requires the Commission to 
distribute television and radio services among the several 
states and communities upon a “fair, efficient and equitable” 
basis. In allocating Channel 11 to Galveston, the Commis¬ 
sion determined that Galveston was entitled to one VHF 
assignment. A detailed statement of the legislative history 
of the Galveston and Houston assignment is set forth in 
the “Statement of the Case”. 

Section 3.607 of the Rules, provides that a channel as¬ 
signed to a particular community may only be available for 
use in the principal community to which it is assigned or 


in a community located within 15 miles of snch community. 
Section 3.685 provides a further safeguard against efforts 
to shift the use of a channel to a different community than 
the one to which it is assigned by requiring that a signal 
of a specified minimum intensity shall be rendered to tlie 
community to which the channel is assigned. With the same 
purpose, Section 3.685 provides that a station’s antenna 
should be located “at the most central point”. This can 
only mean “the most central point” in relation to the prin¬ 
cipal city (unless unusual circumstances of an engineering 
nature justify a non-central location). This rule implicitly 
expresses the philosophy that without unusual circum¬ 
stances the transmitter must he located with a view to pro¬ 
viding the highest posible grade of technical service to the 
principal city?* 

The Commission found that the signal which Gulf would 
provide to the City of Houston from Site No. 5 would be 
greater than the signal which would be provided to Galves¬ 
ton. The Commission refused to find, however, as shown 
by the uncontroverted evidence of record, certain other facts 
which portrayed the true significance of the difference in 
the relative signal strengths. The evidence showed that the 
signal to the nearest limits of the City of Houston was 97 
dbu as compared to a signal strength of 87 dbu to the nearest 
limits of the City of Galveston (R. 889 — Hon. Ex. No. 9). 
Although there is a vast difference in the size of the two 
comunities, the signal to the farthest edge of Houston would 
be 85 dbu, whereas the signal to the farthest edge of Gal¬ 
veston would be only 84 dbu (R. 5447). Unquestionably, these 
facts show that the technical quality of the service which 
would be provided to the entire City of Houston would be 
far superior to the technical service which would be pro¬ 
vided to the station’s principal city. 

The Commission also found that from Site No. 5 the 
signal strength of KGUL-TV over Houston would be in¬ 
creased by five times, whereas the strength of the station’s 
signal over Galveston would be increased only L6 times 

(R. 5413). 

_ 

26 See discussion regarding Section 3.685 by this Coart in W. S. Bu tt er fi el d 
Theatres, Inc. v. FCC (Nos. 1 2526, 12666 and 12752) and Trebit CorpTr. 
FCC (Nos. 12528, 12667 and 12753), decided May 24, 1956, Slip Opinion, 
p. 8-9. 


42 


Straining to buttress its conclusion that the wide dispar¬ 
ity in signal strength to the two cities did not warrant a 
conclusion adverse to Gulf, the Commission seized and relied 
upon evidence which had been ruled out as incompetent, and 
which could not properly be used to support a finding (E. 
921; 922; 3037-42 ; 2991-93). The Commission’s Conclusion 
was to the effect “that a more efficient use of such channel 
would be effected by Gulf’s proposal to operate from site 
No. 5,” and that Site No. 5 was the “optimum” site (from 
the coverage point of view) that could be obtained by 
Gulf consistent with air hazard considerations and the 
Commission’s Rules (R. 5413, 5450). In arriving at the 
conclusion that Site No. 5 was the “optimum” site, the 
Commission relied upon a so-called concept of “center of 
gravity of population,” a concept not provided for in the 
Commission’s Rules. As pointed out by counsel for the 
Commission’s Broadcast Bureau in oral argument before 
the Commission en banc, “the Commission used no such con¬ 
cept in formulating its allocation plan, but, rather, con¬ 
sidered the concentration of people in the cities to which 
the assignment to channels was made” (R. 3341). 

The Commission’s Decision conceded that rendition of a 
signal of greater intensity to a community other than the 
principal community, was both relevant and probative to 
the question of whether the proposed use of the assigned 
channel was in compliance with Section 307(b) of the 
Act and the purpose for which the assignment was made 
(R. 5448). The Commission further stated that the ques¬ 
tion, of whether the purpose of the assignment was being 
corrupted, required consideration of other indicia (as dis¬ 
closed by the record) which might bear upon the point (R. 
5448). The Commission recognized that one of such indicia 
was the question of whether the station would engage in 
programming operations chiefly designed to serve the 
needs of Houston rather than Galveston (R. 5448). On 
this point, the facts overwhelmingly show that, in addition 
to its technically superior signal service to Houston, the 
station’s major operations have been directed towards serv¬ 
ing the needs of Houston rather than the needs of Galves¬ 
ton. 
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The Commission found that Gulf had failed to program in 
accordance with the promises in its original application. 
Gulf fell far short of its representations that it would pro¬ 
gram to serve the local needs of Galveston in the categories 
of religious, agriculture, 87 education, discussion, news anil 
weather. Local programming was woefully inadequate. The 
Commission deplored Gulf’s programming but commended 
the station for the assertion of its President that the station 
had never refused time to any worthy cause. This “common 
carrier” concept of public interest is shocking. In adopting 
such a concept, the Commission literally repudiated the 
well established principle that a station licensee does not 
meet its local responsibilities by sitting by and waiting for 
local groups to come in and ask for time, or by expecting 
outside groups to take the initiative in seeing to it that the 
station will program for local needs. To foist such a “com¬ 
mon carrier” concept upon broadcast licensees is to destroy 
the basic philosophy of the Communications Act, Le., that it 
is the licensee who must carry the initial and final respon¬ 
sibility for programming the station to serve the public 
interest Gulf’s derelictions in meeting its responsibilities 
to Galveston are fully outlined in the “Statement of the 
Case.” In the short space of two months, after opening 
studios in Houston, Gulf radically shifted the emphasis of 
its programming for the benefit of Houston and to the detri¬ 
ment of Galveston. Gulf’s live programming from its 
Houston studios constituted 54% of all of its live program¬ 
ming during August, 1954. Thus, a greater amount of live 
programming for Houston than for Galveston was achieved 
within two months after the opening of the Houston 
studios. 

The Commission made a finding, upon the basis of evi¬ 
dence furnished by Gulf’s consulting engineer, that from 
KGUL-TV’s originally specified transmitter site, by using 
a tower with the fantastic and never-authorized height of 
2,000 feet, the station would have provided a “primary city 
signal” to Houston (R. 5446; 5449). But even if KGTJL-TT 

could have provided such a “primary” signal to Houston in 
— 

27 Even the incredulous classification by the Commission of a gue ss ing gam e 
as to the number of beans in a bottle as an agricultural type program did 
not appreciably add to the percentage of per forma nce in tins category. 
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the manner suggested, it neither follows that snch would be 
unobjectionable nor that with such an operation it could 
become as much a Houston station as the record here shows 
it would become under the grant in question. There is nothing 
in the Commission’s decision that would provide the remot¬ 
est clue to the criteria or factual indicia which would 
determine when a distant transmitter would not be in the 
public interest, convenience or necessity or would defeat the 
purposes of the assignment of channels to particular com¬ 
munities. If any rationale can be gleaned from the Com - 
mission*s decision it is that any transmitter move, no matter 
how distant from the principal community, and any transfer 
of virtually all of a station's facilities, local programming, 
and other operations away from the principal community 
to a distant community, will receive the Commission's bless¬ 
ings, so long as the station is able to transmit from a point 
high enough to be able to place a “raw signal" of required 
intensity over the principal city. 

The Commission and Gulf will now contend that Channel 
11 should be utilized to serve both Houston and Galveston 
for the reason that location of the station farther inland 
from Galveston in the direction of Houston will permit serv¬ 
ice of greater land area. But, where the Commission, in 
adopting the Sixth Report, intended such a result, it express¬ 
ly made provision for it. For example, in assigning two 
VHF channels to the “Brownsville-Harlingen-Weslaco 
area”, the Commission stated in paragraph 677 of the Sixth 
Report that: 

“677. As was noted above, the utilization of VHF 
channels 4 and 5 in Brownsville would result in a large 
portion of the service areas of these stations falling 
over the Gulf of Mexico and within the Mexican border. 
The assignment of these channels in a city more cen- 
. trally located in the Lower Rio Grande would provide 
a greater population and greater area with Grade A and 
B service. Moreover, these assignments would not neces¬ 
sarily deprive Brownsville of Grade A service. Accord¬ 
ingly, we are of the view that the VHF assignments 
for Brownsville should be assigned instead to Browns- 
ville-Harlingen-Weslaco, rather than to Brownsville 
alone. Channel 4 and 5, therefore, will be assigned to 
Brownsville-Harlingen-Weslaco. These assignments 
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may be utilized in any community lying within the tri¬ 
angle formed by Brownsville-Harlingen and Weslaco”. 
(1 Pike & Fischer R.R., Part 3, 91 .*601, para. 677.) 

The Commission was quite aware of the geographical loca¬ 
tion of Galveston at the time the assignment of Channel ll 
was made to that city. If it had been the purpose of the 
Commission to assign Channel 11 to the “Galveston-Houston 
area”, or to the “Galveston-Houston market”, it would have 
made specific provisions for such an assignment in its alloca¬ 
tion plan. The Table of Assignments expressly assigned 
channels to so-called hyphenated communities such as 
‘‘Duluth-Superior”, Beaumont-Port Arthur”, Norfolk-Portal 
mouth-Newport News, “Buffalo-Niagara Falls” and many 
others too numerous to mention. (1 Pike & Fischer BJL p. 
53:603, et seq.) The record clearly and irrefutably estab¬ 
lishes that Houston and Galveston are 50 miles apart and 
that they are located in separate metropolitan areas, have 
separate and distinct identities and that they cannot be 
treated as being connected with a common market or area. 

Inasmuch as the Commission’s own findings of fact impeli 
lingly requires the conclusion that a grant of the Gulf appli¬ 
cation would result in the use by Gulf of the only VHP 
television channel assigned to Galveston for the purpose of 
establishing a Houston station, a purpose clearly prohibited 
under Section 307 (b) of the Communications Act, as amende 
ed, and Section 3.607 and 3.685 of the Commission’s Buies, 
this Honorable Court should reverse and remand this cause. 


the commission erred in concluding that 

GULF’S HOUSTON STUDIO HAD NOT BEEN ESTAB¬ 
LISHED IN VIOLATION OF SECTIONS 3.613, OR 
3.622 OF THE COMMISSION’S RULES, OR SECTION 
319 OF THE COMMUNICATIONS ACT OF 1934. 

.** i 

Section 319 of the Act provides that a license may not bej 
issued for the operation of any station unless a permit for its 
construction has been issued by the Commission. Section 
3.613 of the Rules provides that the “main” studio of a 
television station must be located within the confines of the 
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community to which the channel is assigned, and may not be 
removed except upon a proper showing that public interest 
would be served. Section 3.622 of the Rules provides that 
modification of a television station may not be made with¬ 
out prior authority of the Commission. 

Gulf’s early disregard for the people of Galveston is 
shown by the station’s efforts to locate its studio 19 miles 
from Galveston at the site of the transmitter. The Com¬ 
mission failed to give its approval to such joint studio- 
transmitter operation, however, and Gulf amended the ap¬ 
plication to specify studios in Galveston. Gulf began opera¬ 
tions with studios in Galveston and no application has been 
filed with the Commission, and no approval has been given 
for, the construction or operation by KGUL-TV of any other 
studio. 

The Commission’s Rules make no provision for “branch” 
or “auxiliary” television studios. Nor did the Commission 
adopt the provisions of the AM and FM rules regarding 
“main studios,” in the promulgation of its television rules, 
which require that more than 50% of the station’s program 
must originate at the main studio. In the absence of a defini¬ 
tive guide for “main studio” of a television station, Houston 
sought to show by a comparison of the two facilities that 
the Houston studios were in fact the main studios of 
KGUL-TV. The facts heretofore set forth clearly show that 
the Houston studios are paramount by any common sense 
comparison of plant, staff, rental, furnishings, and program¬ 
ming. Over one-half of Gulf’s live programs originate in 
Houston. In fact, the record shows, but the Co mm ission 
failed to find, that KGUL-TV kept a notice in its Galveston 
studios, addressed to its employees, that no live cameras 
will be available in Galveston after 6:00 p.m., the prime 
viewing time for the public. 

The reasoning which the Commission employed to reach 
the conclusion that Gulf’s Houston studios were not its 
main studios is completely specious. It recognized at the 
outset that if in fact the Houston studios were Gulf’s main 
studios, there would be a violation of Section 319(a) of 
the Act, and Section 3.613 of the Rules, there being no 
authority in KGUL-TV’s permit for the construction of 
main studios in Houston. It held that the issue of “main” 
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studio must be decided upon a case-to-case basis, inasmuch 
as Section 3.613 contains no definition as to what con¬ 
stitutes a “main” television studio. Admittedly, one of the 
factors to be weighed is the relative proportion of program¬ 
ming originating from the Galveston and Houston studios 
respectively. However, in determining the relative perj- 
centages of programming from each of the studios, the Com¬ 
mission regarded the test to be the percentage of all pro¬ 
grams which were “handled” at each studio. By including u|i 
the relative percentages both network and film program¬ 
ming which was allegedly “handled” at the Galveston 
studios, the Commission was able to arrive at the result 
that 93% of the station’s total programming hours and 82% 
of the station’s non-network hours were handled from the 
Galveston studios. The Commission arbitrarily tossed aside 
all of the other facts which were plainly pertinent as indicia 
and earmarks of a “main” studio operation. 

It is evident that the amount of live programming origi¬ 
nating at a studio is a most important factor in determin¬ 
ing whether a studio is, in fact, the “main” studio. The very 
function of a television studio is to serve as the place for 
the staging and origination of such programs. It is common 
knowledge that film shows need not necessarily originate 
at a studio but may be directly broadcast from the trans¬ 
mitter, and network programs, by definition, originate at 
the studios of the particular network, and a local studio 
serves no function with respect to such programs. 

A “main” studio, located in the community to which the 
channel is assigned, assures a readily accessible place for 
local live talent in the community , and also provides incen¬ 
tive to the station licensee to comply with his primary re¬ 
sponsibility of serving the programming needs of that 
community. 28 These facts of life logically should serve as 
guideposts in determining which of Gulf’s studios are its 
“main” studios. However, the Commission closed its eyes 
to the facts and tailored the premise to suit the conclusion 
it wished to reach. While recognizing that the issue required 

28 See WJR, The Goodwill Station, Inc., 9 Pike & Fischer R.R. 227 at 260o; 
9 Pike & Fischer R.R. 260a at 260y, in which the Commission awarded ^ 
decisive preference to an applicant because its more elaborate proposed main 
studio would better enable it to implement its other proposals for a greater 
amount of local live programming than its c omp e ti tors. 
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a determination upon the basis of a number of factors, it re¬ 
fused to consider the significant facts of record, and rested 
its conclusion upon the total percentage of programming 
“handled” in each stndio. Under the Commission’s view of 
its main studio rule, if the only programs which were 
“handled” at the Galveston studios had been network and 
film programs amounting to, say, 75% of Gulf’s total pro¬ 
gramming, and the remaining 25% were local live programs 
actually originating from the Houston studios, the Com¬ 
mission would still consider the Galveston studio as the 
main studios. The absurdity of such a result is obvious. 

The further consequences of the Commission’s far-fetched 
interpretation of its main studio rule is that the Commission 
took Gulf off another hook. For by the Commission’s own 
concession, if the Houston studios had been found to be 
Gulf’s “main” studio, it would have been required to con¬ 
clude (a) that, in the light of Section 319(a) of the Act, 
Gulf’s operation thereof was in violation of law; and (b) 
that its premature construction of those studios precluded 
the issuance of an authorization therefor. Inasmuch as the 
Commission’s decision implicitly “authorized” such opera¬ 
tion, the Commission itself thereby violated Sections 319(a) 
of the Act. And inasmuch as Houston had expressly re¬ 
quested that the Commission order Gulf to cease and desist 
from such a continuing violation, denial of such relief in 
the face of the clear violation of law was most arbitrary and 
capricious. 

vn. 

THE COMMISSION WAS ARBITRARY AND CAPRI¬ 
CIOUS IN FAILING TO CONCLUDE THAT GULF’S 
STATION IDENTIFICATION ANNOUNCEMENTS 
WERE IN VIOLATION OF SECTION 3.652 OF THE 
RULES. 

vm. 

THE COMMISSION ACTED ARBITRARILY AND CA¬ 
PRICIOUSLY IN DENYING HOUSTON’S REQUEST 
TO INSTITUTE CEASE AND DESIST PROCEEDINGS 
UNDER SECTION 312 OF THE ACT. 

The facts of record concerning the practice of Gulf in 
making station identification announcements have been set 
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out above. Upon the basis of the Commission’s own findings, 
there is a dear violation of Section 3.652 of the Commis¬ 
sion’s Buies. It was admitted that whenever the word 
“Houston” was used in an announcement by KGUL-TV on 
the hour and at other times, it was done “for promotional 
purposes”. The Commission, instead of making the logical 
finding that such inclusion of “Houston” for promotional 
purposes was the very thing the Buie was designed to pre¬ 
vent, incongruously concluded that because such was Gulf’s 
purpose in using this form of announcement, it was entirely 
proper. 

In this instance again, the Commission’s studied effort, by 
tortuous reasoning, to avoid an impelling condusion adverse 
to Gulf, demonstrates the Commission’s complete refusal 
to adjudicate the issues fairly. The facts of record and the 
conclusions which were properly required, dictated that the 
Commission should at least have required Gulf to cease and 
desist from such practices, as Houston had requested. 
Houston alleged in its “Protest and Petition for Other 
Belief” that Gulf’s station identification announcements 
were in violation of Section 3.652, and that its Houston 
studios were actually the “main” studios of the station to 
violation of Section 3.613 and Section 319 of the Act Hous¬ 
ton requested the Commission to institute cease and desist 
proceedings against Gulf in accordance with the provisions 
of Section 312 of the Act The Commission denied the 
request of Houston, stating that Section 312 “does not create 
rights in third parties.” The Commission added that it might 
take action under Section 312 if, after the protest hearing, 
the circumstances appear to warrant it 12 Pike & Fischer 
B.B. 460, 464-465. 

In Tulsa Broadcasting Company, 12 Pike & Fischer B.R. 
1256 at 1265, the Commission held that Section 312 was 
“applicable in cases involving violations of Section 3.652 Of 
the Buies, should the Commission deem it advisable to 
invoke the provisions of that section of the Act” In thi|rt 
case, the Commission found that the violations had already 
ceased and that no action under Section 312 was required. 

Its attitude here was in marked contrast to its action 
taken against WDSM-TV which had been authorized to 
operate on Channel 6 in Superior, Wisconsin. The Com- 
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mission had assigned the Channel for use either in Duluth 
or Superior, which are adjoining communities. WDSM-TV 
applied for and received a grant as a Superior station. The 
station then engaged in the practice of identifying the sta¬ 
tion location as “WDSM-TV, Duluth and Superior.” The 
Commission thereupon notified WDSM-TV that it must 
cease identifying itself in this fashion, stating that the fact 
that the station may serve other communities does not 
change the location for identification purposes. (File No| 
BMPCT-1651). As heretofore shown, Gulf’s station identifi¬ 
cation practices are clearly a continuing violation of Section 
3.652, even under the Commission’s own findings. The evi¬ 
dence of record also supports a conclusion that the Houston 
studios of KGUL-TV are the < *main” studios of the station, 
contrary to Section 3.613 of the Buies and Section 319 of 
the Act. 

The Commission’s refusal in the instant case to apply the 
Buie consistently is patently arbitrary and capricious. It is 
made more so by the fact that the communities involved in 
the WDSM-TV case were hyphenated and physically ad¬ 
jacent to each other, in contrast with the instant case in 
which the two cities involved, Galveston and Houston, are 
not only not hyphenated, but are within different metropoli¬ 
tan areas and lie 50 miles apart. 

Because of these errors this cause should be remanded. 

IX 

CONCLUSION 

For the reasons herein stated, the Commission’s Final 
Decision of February 2, 1956 is contrary to law. Accord¬ 
ingly, the Commission should be reversed and this case 
remanded to the Commission for reconsideration in accord¬ 
ance with the judgment of the Court. 

Bespectfully submitted, 

W. Ervin James 
Robert L. Burns 

Attorneys for Appellant , 
Houston Consolidated 
Television Company 
South Coast Building 
Houston 2, Texas 
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Communications Act of 1934, as Amended 

Sec. 307 (a) • • • 

(b) In considering applications for licenses, and modi¬ 
fications and renewals thereof, when and insofar as there 
is demand for the same, the Commission shall make such 
distribution of licenses, frequencies, hours of operation, and 
of power among the several States and communities as to 
provide a fa ir, effi cient, and equitable distribution of radii) 
sefvice toTeach of the same. 

Sec. 309. (a) • • • 

| 

(b) If upon examination of any such application the 
Commission is unable to make the finding specified in sub¬ 
section (a), it shall forthwith notify the applicant and 
other known parties in interest of the grounds and reasons 
for its inability to make such finding. Such notice, which 
shall precede formal designation for a hearing, shall advise 
the applicant and all other known parties in interest of all 
objections made to the application as well as the source and 
nature of such objections. Following such notice, the appli¬ 
cant shall be given an opportunity to reply. If the Com¬ 
mission, after considering such reply, shall be unable to 
make the finding specified in subsection (a), it shall formally 
designate the application for hearing on the grounds or 
reasons then obtaining and shall notify the applicant and 
all other known parties in interest of such action and the 
grounds and reasons therefor, specifying with particularity 
the matters and things in issue but not including issues or 
requirements phrased generally. The parties in interest, 
if any, who are not notified by the Commission of its action 
with respect to a particular application may acquire the 
status of a party to the proceeding thereon by filing a peti¬ 
tion for intervention showing the basis for their interest 
at any time not less than ten days prior to the date of hear¬ 
ing. Any hearing subsequently held upon such application 
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shall be a fall hearing in which the applicant and all other 
parties in interest shall be permitted to participate bat in 
which both the harden of proceeding with the introdaction 
of evidence npon any issae specified by the Commission, as 
well as the harden of proof npon all sach issaes, shall be 
apon the applicant. 

(c) When any instrament of aathorization is granted 
by the Commission withont a hearing as provided in snbsec- 
tion (a) hereof, sach grant shall remain snbject to protest 
as hereinafter provided for a period of thirty days. Bar¬ 
ing sach thirty-day period any party in interest may file a 
protest nnder oath directed to sach grant and reqaest a 
hearing on said application so granted. Any protest so 
filed shall contain sach allegations of fact as will show the 
protestant to be a party in interest and shall specify with 
particalarity the facts, matters, and things relied apon, bat 
shall not inclnde issaes or allegations phrased generally. 
The Commission shall, within thirty days from the date of 
the filing of sach protest, enter findings as to whether sach 
protest meets the foregoing reqairements and if it so finds 
the application involved shall be set for hearing apon the 
issaes set forth in said protest, together with sach farther 
specific issaes, if any, as may be prescribed by the Com¬ 
mission. In any hearing sabseqaently held apon sach 
application all issaes specified by the Commission shall be 
tried in the same manner provided in snbsection (b) here¬ 
of, bat with respect to all issaes set forth in the protest and 
not specifically adopted by the Commission, both the harden 
of proceeding with the introdaction of evidence and the 
harden of proof shall be apon the protestant. The hearing 
and determination of cases arising nnder this snbsection 
shall be expedited by the Commission and pending hearing 
and decision the effective date of the Commission’s action 
to which protest is made shall be postponed to the effective 
date of the Commission’s decision after hearing, nnless the 
aathorization involved is necessary to the maintenance or 
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conduct of an existing service, in which event the Commis¬ 
sion shall authorize the applicant to utilize the facilities oij 
authorization in question pending the Commission’s deci¬ 
sion after hearing. 

Sec. 312. (a) Any station license or construction permit 
may be revoked — 

j 

(1) for false statements knowingly made either in 
the application or in any statement of fact which may 
be required pursuant to section 308; 

(2) because of conditions coming to the attention 
of the Commission which would warrant it in refusing 
to grant a license or permit on an original application;; 

! 

(3) for willful or repeated failure to operate sub-j 
stantially as set forth in the license; 

(4) for willful or repeated violation of, or willful 
or repeated failure to observe, any provision of thisi 
Act or any rule or regulation of the Commission author¬ 
ized by this Act or by a treaty ratified by the United! 
States; and 

(5) for violation of or failure to observe any cease 
and desist order issued by the Commission under this 
section. 

(b) Where any person (1) has failed to operate sub¬ 
stantially as set forth in a license, or (2) has violated or 
failed to observe any of the provisions of this Act, or (3) 
has violated or failed to observe any rule or regulation of i 
the Commission authorized by this Act or by a treaty rati¬ 
fied by the United States, the Commission may order such 
person to cease and desist from such action. 

(c) Before revoking a license or permit pursuant to sub¬ 
section (a), or issuing a cease and desist order pursuant to 
subsection (b), the Commission shall serve upon the licen¬ 
see, permittee, or person involved an order to show cause 
why an order of revocation or a cease and desist order 
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should not be issued. Any such order to show cause shall 
contain a statement of the matters with respect to which 
the Commission is inquiring and shall call upon said licen¬ 
see, permittee, or person to appear before the Commission 
at a time and place stated in the order, but in no event less 
than thirty days after the receipt of such order, and give 
evidence upon the matter specified therein; except that 
where safety of life or property is involved, the Commis¬ 
sion may provide in the order for a shorter period. If after 
hearing, or a waiver thereof, the Commission determines 
that an order of revocation or a cease and desist order 
should issue, it shall issue such order, which shall include 
a statement of the findings of the Commission and the 
grounds and reasons therefor and specify the effective date 
of the order, and shall cause the same to be served on said 
licensee, permittee, or person. 

(d) In any case where a hearing is conducted pursuant 
to the provisions of this section, both the burden of pro¬ 
ceeding with the introduction of evidence and the burden 
of proof shall be upon the Commission. 

(e) The provisions of section 9 (b) of the Administra¬ 
tive Procedure Act which apply with respect to the institu¬ 
tion of any proceeding for the revocation of a license or 
permit shall apply also with respect to the institution, under 
this section, of any proceeding for the issuance of a cease 
and desist order. 

Sec. 319. (a) No license shall be issued under the author¬ 
ity of this Act for the operation of any station the construc¬ 
tion of which is begun or is continued after this Act takes 
effect, unless a permit for its construction has been granted 
by the Commission. The application for a construction 
permit shall set forth such facts as the Commission by 
regulation may prescribe as to the citizenship, character, 
and the financial, technical, and other ability of the appli¬ 
cant to construct and operate the station, the ownership 


and location of the proposed station and of the station or 
stations with which it is proposed to communicate, the fre¬ 
quencies desired to be used, the hours of the day or other 
periods of time during which it is proposed to operate the 
station, the purpose for which the station is to be used, the 
type of transmitting apparatus to be used, the power to be 
used, the date upon which the station is expected to be 
completed and in operation, and such other information as 
the Commission may require. Such application shall be 
signed by the applicant under oath or affirmation. 


Sec. 409. (a) • • • 

(b) The officer or officers conducting a hearing to which 
subsection (a) applies shall prepare and file an initial deci¬ 
sion, except where the hearing officer becomes unavailable 
to the Commission or where the Commission finds upon the 
record that due and timely execution of its functions im¬ 
peratively and unavoidably require that the record be certir 
fied to the Commission for initial or final decision. In all 
such cases the Commission shall permit the filing of except 
tions to such initial decision by any party to the proceeding 
and shall, upon request, hear oral argument on such excep¬ 
tions before the entry of any final decision, order, or re* 
qnirement. All decisions, including the initial decision, shall 
become a part of the record and shall include a statement 
of (1) findings and conclusions, as well as the basis there¬ 
for, upon all material issues of fact, law, or discretion, pre¬ 
sented on the record; find (2) the appropriate decisions 
order, or requirement. 

ADMINISTRATIVE PROCEDURE ACT j 

§ 1005. Ancillary matters. 

Except as otherwise provided in this chapter — 

(a) • * * | 
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• (d) Prompt notice shall be given of the denial in whole 
or in part of any written application, petition, or other 
reqnest of any interested person made in connection with 
any agency proceeding. Except in affirming a prior denial 
or where the denial is self-explanatory, snch notice shall be 
accompanied by a simple statement of procedural or other 
grounds. 

§ 1007. Initial decisions; conclnsiveness; review by 
agency; submissions by parties; contents of decisions; rec¬ 
ord— 

(»)••• 

(b) Prior to each recommended, initial, or tentative 
decision, or decision upon agency review of the decision of 
subordinate officers the parties shall be afforded a reason¬ 
able opportunity to submit for the consideration of the 
officers participating in such decisions (1) proposed findings 
and conclusions, or (2) exceptions to the decisions or recom¬ 
mended decisions of subordinate officers or to tentative 
agency decisions, and (3) supporting reasons for such ex¬ 
ceptions or proposed findings or conclusions. The record 
shall show the ruling upon each such finding, conclusion, or 
exception presented. All decisions (including initial, recom¬ 
mended, or tentative decisions) shall become a part of the 
record and include a statement of (1) findings and conclu¬ 
sions, as well as the reasons or basis therefor, upon all the 
material issues of fact, law, or discretion presented on the 
record; and (2) the appropriate rule, order, sanction, relief, 
or denial thereof. 

§ 1009. Judicial review of agency action. 

(a) * • * 

(c) * • * 

<*>••• 
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(e) So far as necessary to decision and where presented 
the reviewing court shall decide all relevant questions of 
law, interpret constitutional and statutory provisions, anjd 
determine the meaning or applicability of the terms of 
any agency action. It shall (A) compel agency action un¬ 
lawfully withheld or unreasonably delayed; and (B) hold un¬ 
lawful and set aside agency action, findings, and conclu¬ 
sions found to be (1) arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law; (2) 
contrary to constitutional right, power, privilege, or ini- 
munity; (3) in excess of statutory jurisdiction, authority, 
or limitations, or short of statutory right; (4) without 
observance of procedure required by law; (5) unsupported 
by substantial evidence in any case subject to the require¬ 
ments of sections 1006 and 1007 of this title or otherwise 
reviewed on the record of an agency hearing provided by 
statute; or (6) unwarranted by the facts to the extent 
that the facts are subject to trial de novo by the reviewing 
court. In making the foregoing determinations the court 
shall review the whole record or such portions thereof as 
may be cited by any party, and due account shall be taken 
of the rule of prejudicial error. 


RULES AND REGULATIONS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 

§ 1.851 (a) • • • 

(b) * * * 

(c) Each initial and recommended decision shall con¬ 
tain findings of fact and conclusions, as well as the reasons 
or basis therefor, upon all the material issues of fact, la\p 
or discretion presented on the record; each initial decision 
shall also contain the appropriate rule or order, and the 
sanction, relief or denial thereof; and each recommended 
decision shall contain recommendations as to what dispoi- 
sition of the case should be made by the Commission. Each 
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initial decision will show the date npon which it will become 
effective in accordance with these roles in the absence of 
exceptions, appeal or review. 

§ 1.857 Final decision of the Commission. — After op¬ 
portunity has been afforded for the filing of proposed find¬ 
ings of fact and conclusion, exceptions, supporting state¬ 
ments, briefs and for the holding of oral argument as pro¬ 
vided in these Buies, the Commission will issue a final deci¬ 
sion in each case in which an initial decision has not other¬ 
wise become final. The final decision shall contain findings 
of fact and conclusions, as well as the reasons or basis there¬ 
for, upon all the material issues of fact, law, or discretion 
presented on the record; shall contain a ruling on each 
relevant and material exception filed and the appropriate 
rule or order and the sanction, relief or denial thereof. 

§ 3.607 Availability of channels. — (a) Subject to the 
provisions of paragraph (b) of this section, applications 
may be filed to construct television broadcast stations only 
on the channels assigned in the Table of Assignments 
(§3.606 (b)) and only in the communities listed therein. Ap¬ 
plications which fail to comply with this requirement, 
whether or not accompanied by a petition to amend the 
table, will not be accepted for filing. 

(b) A channel assigned to a community listed in the 
Table of Assignments is available upon application in any 
unlisted community which is located within 15 miles of the 
listed community. In addition, a channel assigned to a com¬ 
munity listed in the Table of Assignments and not desig¬ 
nated for use by noncommercial educational stations only, 
is available upon application in any other community 
within 15 miles thereof which, although listed in the Table, 
is assigned only a channel designated for use only by non¬ 
commercial educational stations. Where channels are as¬ 
signed to two or more communities listed in combination in 
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the Table of Assignments the provisions of this paragraph 
shall apply separately to each community so listed. The 
distance between communities shall be determined by the 
distance between the respective coordinates thereof as set 
forth in the publication of the United States Department of 
Commerce entitled “Air Line Distance Between Cities in 
the United States.” (This publication may be purchased 
from the Government Printing Office, Washington, D.C.). 
If said publication does not contain the coordinates of either 
or both communities, the coordinates of the main post office 
in either or both of such communities shall be used. The 
method to be followed in making the measurements is set 
forth in § 3.611(d). 

§ 3.613 Main studio location. — (a) The main studio 
of a television broadcast station shall be located in the 
principal community to be served. Where the principal 
community to be served is a city, town, village or other 
political subdivision, the main studio shall be located with¬ 
in the corporate boundaries of such city, town, village o t 
other political subdivision. Where the principal communf 
ity to be served does not have specifically defined political 
boundaries, applications will be considered on a case-to-case 
basis in the light of the particular facts involved to deter¬ 
mine whether the main studio is located within the principal 
community to be served. 


(b) In cases where an adequate showing is made that 
there is good cause for locating a main studio outside the 
principal community to be served and that to do so would 
not be inconsistent with the operation of the station in the 
public interest, the Commission will permit the use of a 
main studio location other than that specified in paragraph 
(a) of this section. The licensee or permittee of a television 
broadcast station shall not move his main studio outside 
the principal community in which it is located without first 
securing a modification of construction permit or license. 
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Such licensee or permittee shall notify the Commission 
promptly of any change of the location of the main studio 
within the community. In any case where the main studio 
is located outside the principal community to be served, 
the licensee or permittee of a television broadcast station 
shall not move his main studio without first securing a 
modification of construction permit or license. 

§ 3.622 Applications for television stations. — Applica¬ 
tions for new stations or for modification of existing authori¬ 
zations shall be filed on FCC Form 301; for licenses, on 
FCC Form 302; for renewal of licenses, on FCC Form 303. 
Separate applications shall be filed by each applicant for 
the voluntary sharing of television channels. Such applica¬ 
tions shall be accompanied by copies of the time-sharing 
agreements under which the applicants propose to operate. 

§ 3.652 Station identification. — (a) A licensee of a tele¬ 
vision broadcast station shall make station identification 
announcement (call letters and location) at the beginning 
and ending of each time of operation and during the opera¬ 
tion on the hour. The announcement at the beginning and 
eding of each time of operation shall be by both aural and 
visual means. Other announcements may be by either aural 
or visual means. 

(b) Identification announcements during operation need 
not be made when to make such announcement would inter¬ 
rupt a single consecutive speech, play, religious service, 
symphony concert, or any type of production. In such cases, 
the identification announcement shall be made at the first 
interruption of the entertainment continuity and at the con¬ 
clusion thereof. 

§ 3.685 Transmitter location and antenna system.— 
(a) The transmitter location shall be chosen so that, on 
the basis of the effective radiated power and antenna 
height above average terrain employed, the following 
minimum field intensity in decibles above one microvolt per 
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meter (dbn) will be provided over the entire principal 
mnnity to be served: 

Channels 2 - 6 Channels 7 -13 Channels 14-83 

74 dbn 77 dbn 80 dbn 

(b) Location of the antenna at a point of high elevaj- 
tion is necessary to rednce to a minimnm the shadow effect 
on propagation dne to hills and bnildings which may re¬ 
duce materially the intensity of the station’s signals, Ip. 
general, the transmitting antenna of a station should be 
located at the most central point at the highest elevation 
available. To provide the best degree of service to an area, 
it is usually preferable to use a high antenna rather than a 
low antenna with increased transmitter power. The loca¬ 
tion should be so chosen that line-of-sight can be obtained 
from the antenna over the principal community to be 
served; in no event should there be a major obstruction 
in this path. The antenna must be constructed so that it is 
as clear as possible of surrounding buildings or objects that 
would cause shadow problems. It is recognized that topog¬ 
raphy, shape of the desired service area, and population 
distribution may make the choice of a transmitter location 
difficulty. In such cases, consideration may be given to 
the use of a directional antenna system, although it is gen¬ 
erally preferable to choose a site where a nondirectional 

antenna may be employed. 

• • • 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this case were stipulated 
by the parties and approved by the Court in its order dated 
April 12, 1956. The questions, as stipulated, are as 
follows: 

« 

1. Whether the Commission failed to consider the 
objections filed by appellant prior to the grant of inter- 
venor’s application, and if so, whether such failure is 
reversible error in light of the provisions of Section 309(b) 
of the Communications Act of 1934, as amended, and Section 
6(d) of the Administrative Procedure Act. 

2. Whether the Commission acted arbitrarily and 
capriciously and abused its discretion in failing to adopt 
any of the issues raised in appellant's "Protest and Petition 
for Other Relief." 

3. Whether the Commission acted in violation of Section 
409(b) of the Communications Act of 1934, as amended, and 
Section 1.851(c) of the Commission's Rules, in denying appli¬ 
cant's Petition to remand the proceedings to the Examiner to 
make conclusions on Issues No. 4 and No. 6. 

4. Whether the Commission failed to set forth its 
rulings upon appellant's proposed findings of fact and con¬ 
clusions of law, and exceptions to the Examiner's Initial 
Decision, in violation of Section 8(b) of the Administrative 
Procedure Act, and Section 1.857 of the Commission's Rules. 

(i) 


5. Whether the Commission's conclusions that a grant 
of intervenor's application would not be in violation of 
Section 307(b) of the Communications Act of 1934, as amended. 
Section 3.607 or 3.685 of the Commission's Rules, or incon¬ 
sistent with the Commission's $ixth Repor # t and Order, were 
arbitrary and capric itos. 

6. Whether the Commission erred in concluding that 
intervenor's Houston studio had not been established in 
violation of Sections 3.613, or 3.622 of the Commission's 
Rules, or Section 319 of the Communications Act of 1934. 

7. Whether the Commission was arbitrary and capricious 
in failing to conclude that intervenor's station identifica¬ 
tion announcements were in violation of Section 3.652 of the 
Rules. 

8. Whether the Commission acted arbitrarily and 
capriciously in denying appellant's request to institute 
cease and desist proceedings under Section 312 of the Act. 

Appellee doubts, and intervenor disagrees, that Issues 
1 and 8 are proper issues, and each reserves the right to 
so argue. 


(ii) 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 13,192 


HOUSTON CONSOLIDATED TELEVISION COMPANY, Appellant 

v. 

FEDERAL COMMUNICATIONS COMMISSION, Appellee 
GULF TELEVISION COMPANY, Intervenor 


ON APPEAL FROM A DECISION AND ORDERS 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
Appellant’s Statement of the Case omits some facts 
material to the consideration of this case and includes 
much irrelevant and argumentative matter. For these 
reasons, this Counterstatement of the Case follows. 

Gulf Television Company (Gulf Television), inter¬ 
venor herein, filed an application with the Commission 
on June 30, 1952, for a permit to construct a commercial 

television station to operate on Channel 11, Galveston, 

If 

Texas (R. 5406). 


1 J An amended application was filed on November 7, 1952, 
which reflected a merger of Gulf Television Company (a 
partnership) with Mirador Television-Radio Corporation 
(Mirador) another applicant for Channel 11. Thus, the 
applicant became a corporate entity with the same name 
as the partnership and the Mirador application was 
dismissed (R. 5406-5407). 
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This application proposed a site (Site No. 1) 13 miles 
northwest of the center of Galveston and 35 miles southeast 
of the center of Houston, Texas. The main studio was 
proposed to be located in Galveston at an address "to be 
determined** and the antenna was to be 547 feet above average 
terrain with effective radiated powers of 58.5 kw visual and 
29.3 kw aural (R. 5406). Since the Gulf Television applica¬ 
tion was unopposed it was granted by the Commission without 
hearing on November 19, 1952 (R. 5407). 

On December 18, 1952, Gulf Television applied for 
further modifications of its construction permit to specify' 
a studio-transmitter site (Site No. 2) six miles further 
from Galveston in the direction of Houston and an increase 
in effective radiated powers to 238 kw visual and 127 kw 
aural and a decrease in antenna height to 513 feet. Prior 
to Commission action on this modification application, Gulf 
Television on January 12, 1953, filed another amendment to 
its modification application proposing a slight increase 
in antenna height to 550 feet and a slight reduction in 
powers to 236 kw visnal and 126 kw aural. The studio- 
transmitter site proposed (Site No. 3) was 22 miles from 
the center of Galveston and 28.5 miles from the center of 
Houston. On January 23, 1953, Gulf Television again amended 
its application to specify a main studio location in 
Galveston. The Commission granted this amended modifica¬ 
tion application on January 28, 1953 (R. 5407). No 
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objection was raised to these modification applications 
nor was any protest filed so Gulf Television commenced 
commercial operation under the call KGUL-TV from Site No. 3 
on March 22, 1953. KGUL-TV has operated from this site only. 

On June 28, 1954, Gulf Television filed another appli¬ 
cation to modify its construction permit to locate its 
transmitter at a point 33 miles northwest of the center of 
Galveston and 20.5 miles south-southeast of the center of 
Houston (Site No. 4) (R. 1-56). However, the Airspace Sub¬ 
committee of the Air Coordinating Committee did not approve 
the antenna tower as proposed XR. 57-58, 5407). So on 
August 12, 1954, Gulf Television amended its modification 

i , * 

application to specify a transmitter location 28.5 miles 
northwest of the center of Galveston and 22 miles south- 
southeast of the center of Houston (Site No. 5). The 
proposed antenna height was 1185 feet above average terrain 
and the effective radiated powers were 261 kw visual and 
131 kw aural (R. 59-97, 5407). Meanwhile in July, 1954, 

Gulf Television opened a second studio, this one in Houston 
(R. 5407). 

On August 31, 1954, the Commission received a letter 
from a permittee operating on Channel 13, Houston, Texas, 
Houston Consolidated Television Company (Houston Consoli¬ 
dated), appellant herein, opposing the grant of the Gulf 
Television modification application on the ground that 
KGUL-TV was attempting to become a Houston station in 
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violation of the Commission's Sixth Report and Order (17 Fed. 
Reg. 3905, 1 Pike & Fischer, R.R. Part 3, 91:601, et seq .) 
which assigned Channel 11 to Galveston. In doing so, Houston 
Consolidated stated, KGUL-TV as a Columbia Broadcasting System 
affiliate would become the Houston outlet as well as the 
Galveston outlet for CBS. Houston Consolidated requested the 
Commission to designate the Gulf Television modification 
application for hearing (R. 99-104). On the following day, 
September 1, 1954, Gulf Television replied to the Houston 
Consolidated letter stating that its application complied with 
all the Commission Rules and Standards, that the charges in 
the Houston Consolidated letter were baseless, and that the 
application should be granted forthwith (R. 105). On that 
date the Commission granted the Gulf Television modification 
application (R. 106-107) and on September 15, 1954, the Commis¬ 
sion granted Gulf Television's application of March 26, 1954, 
for a license to operate from Site No. 3 (R. 109-110). Houston 
Consolidated then filed a protest pursuant to Section 309(c) 
of the Communications Act directed to these Commission actions 
of September 1 and September 15, requested reconsideration of 
those actions pursuant to Section 405 of the Communications 
t Act and requested that an order issue requiring Gulf Televi¬ 
sion to show cause why its license should not be revoked, or 
that a cease and desist order should issue requiring Gulf 
Television to cease all telecasting operations from its 
Houston studios and discontinue the nse of an aural announce- 
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ment identifying the station as a "Galveston-Houston Area** 
facility (R. 114-188)* Further pleadings were filed by both 
Houston Consolidated and Gulf Television (R. 189-342)* 

The Commission by a memorandum opinion and order released 
October 27 v 1954, found Houston Consolidated to be a party in 
interest and designated the Gulf Television application for 
hearing on the eight issues specified by Houston Consolidated 
in its protest* However, the Commission did not adopt these 
issues so pursuant to Section 309(c) of the Communications Act 
the burden of proceeding with the evidence and the burden of 
proof was on protestant Houston Consolidated (R* 344-351). The 
effectiveness of the Commission grants of September 1 and 
September 15 was stayed pending a final determination of the 
protest by the Commission. The Commission denied Houston 
Consolidated*s request for reconsideration or rehearing of 
the grant of September 1 in view of the contemplated hearing 
and also its request for reconsideration or rehearing of its 
grant of September 15 subject to an ultimate determination 
in light of the allegations proven at the protest hearing; 
and it denied the request for show cause and cease and desist 
orders subject to appropriate action under Section 312 of the 
Communications Act should circumstances warrant it after the 
hearing (R. 349-350). 

The hearing commenced on November 22, 1954 (R* 392) and 
the record was closed on December 29, 1954 (R. 3657-3658). 
Subsequently, proposed findings of fact and conclusion as 
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well as replies thereto were filed by both Houston Consoli¬ 
dated and Gulf Television (8. 3992-4227). The record was 
reopened on March 28, 1955, for the purpose of admitting 
certain depositions into evidence and taking certain rebuttal 
testimony (8. 4244-4966). The record was finally closed on 
March 30, 1955, and supplemental proposed findings and conclu¬ 
sions were filed by Houston Consolidated and Gulf Television 
on April 19, 1955 (8. 4987-5027). On June 1, 1955, the 
Commission released the Initial Decision of the hearing 
examiner which denied the Houston Consolidated protest; 
granted the Gulf Television application for modification of 
its construction permit; and confirmed the grant of September 
1, 1954 (8. 5053-5084). Exceptions to the Initial Decision 
were filed by appellant and the Broadcast Bureau (8. 5094- 
5170, 5246-5247). Intervenor replied to these exceptions 
(8. 5264-5269). Appellant then petitioned the Commission on 
June 21, 1955, to remand the proceedings to the examiner for 
findings on two issues (8. 5238-5243). The Commission denied 
this petition by its memorandum opinion and order released 
September 23, 1955 (8. 5306-5308). 

Oral argument in which appellant, intervenor, and the 
Broadcast Bureau participated was held before the Commission 
en banc on September 27, 1955 (8. 5311-5384). Appellant then 
filed a petition on September 28, 1955, for further oral 
argument (8. 5385-5392) which was opposed by intervenor and 
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the Broadcast Bureau (R. 5393-5404). This was denied by the 
Commission by an order released October 20, 1955 (R. 5405). 

The Commission (Commissioners Lee and McConnaughey 
dissenting; Commissioner Webster not participating) on 
February 2 f 1956, released its decision denying the request 
of appellant for (1) reconsideration or rehearing of the 
Commission action of September 15, 1954, granting the license 
application of intervenor and (2) proceedings against inter- 
venor under Section 312 of the Communications Act; affirming 
the Commission action of September 1, 1954, in granting 
without hearing intervenor*s application for a modification 
of its construction permit; terminating the Commission action 
of October 27, 1954, which postponed the effectiveness of the 
grant of September 1; and making effective immediately the 
grant of September 1, 1954 (R. 5405-5456). 

On February 29, 1956, appellant filed its notice of 
appeal in this Court. 
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SUUMARY OF ARGUMENT 


I. 

The Commission properly determined that intervenor's 
station, KGUL-TV, was operating as a Galveston rather than 
a Houston station. Nothing in the Commission's rules or 
policies or in the Communication's Act requires, as appel¬ 
lant seems to contend, that a VHF television channel assigned 
to Galveston must confine its operation to the immediate 
environs of that city or that the Galveston station may not 
also serve Houston in the same manner that Houston stations 
serve Galveston. All that is required is that the Galveston 
station's operation give primary consideration to the par¬ 
ticular needs and interests of Galveston. See Hall v. 

Federal Communications Commission . Case No. 13,231, decided 
September 6, 1956; Southside Virginia Telecasting Corp . v. 

Federal Communications Commission ._U.S. App. D.C. _, 

228 F. 2d 644, cert , denied 350 U.S. 1001. 

In arriving at its conclusion^that KGUL-TV met this 
test, the Commission fully analyzed all the circumstances 
of Gulf Television's past operation — the quality of the 
television signal KGUL-TV had been putting over Galveston 
and Houston, and the television signal it proposed over 
those cities; the location and relative qualities of its 
studios and broadcasting equipment in Galveston and 
Houston; the sources of requests for sustaining broadcast 
time; the sources of sponsorship of commercial programs; 
the content of KGUL-TV's programming; the station's 
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promotional activities; and the location of the station's 
principal offices. The Commission concluded, all these 
circumstances considered, that a grant of Gulf Television's 
modification application would bring service to more persons 
in the Galveston-Houston area and this not at the expense of 
satisfactory service to Galveston — the principal city to 
be served. 

Appellant's claims of procedural error are lacking in 
substance and, in the main, have been improperly raised for 
the first time upon appeal. The question of whether the 
Commission failed to consider appellant's objections prior 
to its grant of the Gulf Television modification to which 
appellant's protest was later directed is not properly 
before this Court since it was not raised before the Com¬ 
mission. Furthermore, appellant was afforded a hearing 
on the very matters contained in its initial objection 
to the grant when these matters were later raised again in 
its protest. In any event, no showing has been made that 
the Commission did not, in fact, consider those objections 
at the time it first made the grant without hearing. The 
Commission's procedure was fully in accord with all of the 
provisions of Section 309 of the Communications Act. 
Appellant's additional contention that the Commission 
violated Section 309(c) of the Act in failing to adopt 
appellant's issues in the protest hearing as the Commis¬ 
sion's own issues is not wall taken. Section 309(c) 
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clearly indicates that it is a matter of Commission discre¬ 
tion whether particular protest hearing issues should be 
"adopted" by it as its own, with the result that the burden 
of proof is removed from the protestant. Appellant has made 
no showing that that discretion was abused here, nor has it 
given any reason why the Commission was required to adopt 
any issue among those requested by appellant, all of which 
were designated for hearing by the Commission. 

Appellant's contention that the Examiner’s initial 
decision failed to include conclusions on Issues No. 4 and 
No. 6 in violation of Section 409(b) of the Communications 
Act is incorrect. As the Commission pointed out in its 
Memorandum Opinion and Order of September 21, 1955 (R.5306- 
5308), in which it denied appellant's petition to remand 
to the Examiner on this ground, the initial decision 
unmistakably indicates that the Examiner specifically drew 
conclusions on Issues 4 and 6. 

The question of whether the form of the Commission's 
rulings on appellant's exceptions to the initial decision 
conform to the requirements of the Administrative Procedure 
Act is also not properly raised before this Court, since 
it was not raised before the Commission. Communications 
Act, Section 405, 47 U.S.C. 405. However, here again, even 
if the merits were properly raised, the text and legislative 
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history of the Administrative Procedure Act make it clear 
that an individual ruling on each exception, such as appel¬ 
lant insists was required, is not necessary. All that is 
required is that the party be advised of the rulings on his 
exceptions, and appellant has pointed to no exception the 
disposition of which was not clear to it. 
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ABGUMENT 

I. THE COMMISSION PROPERLY DETERMINED THAT 
KGPL-TV WAS OPERATING AS A GALVESTON 
RATHER THAW A HOUSTON STATION 

The basic import of appellant's substantive attack 
upon the Commission's decision is that the Commission 
erroneously failed to find that KGUL-TV, although assigned 
to Galveston, has in fact become a Houston station. In 
making this point, appellant points to a number of circum¬ 
stances — the modification of Gulf Television's construc¬ 
tion permit to specify a new transmitter site (site 5) 
nearer to Houston than Galveston, which places a stronger 
minimum signal over Houston than it does over Galveston; 
the construction of a new television studio in Houston, 
allegedly the "main studio** of KGUL-TV and, as such, 
claimed to have been illegally constructed without prior 
authority from the Commission; certain revisions in 
KGUL-TV's programming alleged to indicate a preference 
for Houston and a disregard of earlier promises with 
respect to the service to be provided for Galveston; the 
nature of certain station announcements alleged to feature 
Houston at the expense of Galveston in violation of the 
Commission's Rules; and, finally, certain additional com¬ 
mercial practices which appellant claims demonstrate the 
station's Houston orientation. All of these matters are 
alleged to demonstrate both that Gulf Television has 
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departed from itsioriginal proposals to operate as a 
Galveston station and that the modification of permit to 
specify a new antenna site should be denied, and, further, 
that Gulf Television should also be ordered to take other 
action to confineiit to the limited Galveston operation 
which appellant alleges it was authorized to undertake. 

All of these allegations have been the subject of an 
extensive Commission hearing, and all of them were rejected 
after hearing by the examiner and, subsequently, after 
exceptions and oral argument, by the Commission. The find¬ 
ings and conclusions of the Commission in its final decision 
contain an exhaustive analysis of the facts material to each 
of the several areas in which the KGUL-TV operation has been 
challenged. Appellant, for the most part, has not challenged 
the findings of fact. And we think it clear, for reasons 
we shall explain, that the conclusions reached by the Commis¬ 
sion are fully supported by the facts of record. 

This Court, in Wilton E. Hall et al . v. Federal 
Communications Commission, No. 13,231, decided September 6, 
1956, has conclusively disposed of the arguments that the 
Gulf Television station became a Houston station in viola¬ 
tion of Section 307(b) of the Communications Act and 

2 _/ 

Sections 3.607 and 3.685(b) of the Commission's Rules 

2/ These sections are set out in full in the Appendix to 
this brief. 



-14- 


merely because the transmitter is so located that it places 
a somewhat stronger signal into a nearby city than it does 
over the city to which the station is assigned. In passing 
upon an almost identical argument attacking a move of the 
transmitter of a Spartanburg station which resulted in 
placing a stronger signal over Greenville, South Carolina, 
than over Spartanburg, this Court stated in that case (slip 
opinion, p. 4, fn. 5): 

Because of the interplay of the various factors 
which determine the quality of a transmitter site, 
the Commission has read a high degree of flexibility 
into this rule and does not require a transmitter to 
be located in or near the principal city to be 
served. Because of this and because communities may 
be close to each other, it may happen that the signal 
to the community to be served, though adequate, may 
be weaker than to the adjacent community. We agree 
with the Commission that such a circumstance is not 
a violation of the Rule. 

The basis of this ruling is further exemplified by a 
consideration of facts of the instant case. Galveston is 
on the Gulf of Mexico, and the alternatives to a station 
with a transmitter located inland from Galveston, in the 
general area Gulf Television has chosen, are either the 
wasteful diffusion of most of the station's signal over 

jj 

the Gulf or the operation of a low-powered station 
with signal confined primarily to the immediate environs 


3/ The Commission found that from the site proposed in 
Gulf Television's 1952 application approximately 44% of 
the station's signal would be dissipated over the Gulf of 
Mexico while this loss from operation at site No. 3 would 
amount to approximately 35%, and operation from site No. 5 
would reduce this loss to approximately 30% (R. 5412). 
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of Galveston, It is the latter type of operation to which 
the appellant apparently would condemn KGUL-TV, despite the 
fact that its own Houston station has broad area coverage 
including adequate coverage of Galveston. But, aside from 
its patent unfairness, this contention, far from represent¬ 
ing the Commission's intent in adopting its table of tele¬ 
vision assignments, is directly contrary to it. 

Galveston was assigned four channels in the allocation 
table, VHF Channel 11, upon which KGUL-TV operates, and UHF 
Channels 35, 41 and 47 (see 47 C.F.R. 3.606). One of the 
primary reasons for intermixing VHF and UHF assignments in 
communities such as Galveston was, as the Commission 
expressly stated in its Sixth Report and Order of April 14, 
1952, adopting the table, that "VHF stations are capable of 
providing a greater coverage than UHF stations. Hence a 
more extensive television service is made available where 
some VHF assignments are made in as many communities as 
possible than where only VHF assignments are made in some 
communities and only UHF assignments are made in other 
communities." 1 Pike & Fischer, R.R. (Part 3) p. 91:662.. 

If the Commission had intended that the VHF station on 
Channel 11 in the general area should operate in the man¬ 
ner appellant urges, it would have assigned the channel to 


4 
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Houston and left Galveston with UHF stations only. 

We do not dispute the obvious implication of the facts 
of record that a significant reason for the shift in channel 
site was Gulf Television's desire to place an adequate sig- 

.. ’ * 4 

; * * * ' I 

nal over Houston and consequently become eligible to compete 
with the Houston stations for a national network affiliation 
in the area. So long as the principal orientation of the 

•' ... ,■■■ ■■ ■ i : 

station remains Galveston, there is nothing in the Commis- 
sion's rules or policies precluding the station from also 
serving other communities. On the contrary the Commission 
has expressly stated, with the approval of this Court, that 

• . ’ • v- ■ i ... ■#. 

'f • * »•*. . . m m 

such area service is affirmatively in the public interest. 

See Petersburg Television Corn .. lOPike & Fischer, R.R. 567, 

-■ re¬ 

affirmed sub nom . Southside Virginia Telecasting Corp . v. 

Federal Communications Commission ._D.S. App. D.C. _, 

228 F. 2d 644, cert , denied. 350 D.S. 1001. To the extent 

that a network affiliation may be essential or useful in 

. ... v • > v - 

the competition between stations serving both Houston and 

Galveston, there is certainly no reason why only the Houston 

5 / 

stations should be able to compete for such affiliations. 


4/ It should also be noted that in adopting its present 
allocation table and rules in 1952, the Commission abolished 
a special classification of low-powered "community** stations 
for which it had provided in its original television rules 
in 1945. See 11 Fed, Reg. 33 (1946). In so doing it was 
rejecting the appellant's argument that a Houston VHF station 
might properly operate to provide broad area coverage but one 
assigned to Galveston might not. See 1 Pike & Fischer, R.R. 
(Part 3) pp. 91:644 - 91:655. 

5/ Since there are at present three national networks and 
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The real question presented on this appeal is thus not 
whether KGUL-TV will serve Houston from its new site, or the 
relative distances from or signal strengths over the two com¬ 
munities, but rather whether KGUL-TV has maintained a primary 
Galveston orientation or has, as appellant claimed, become 

/ 

in fact a Houston station with a Galveston facade. This 
question requires an analysis of the actual operation of the 
station, an analysis set out at length in the Commission's 
decision (B. 5415-5434). This analysis makes clear that 
KGUL-TV had not, for the reasons discussed in the decision, 
produced a number of programs in various categories it had 

JW - 

proposed in its original application (R. 5435-5441) and 


5 / (Cont*d.) only one operating Galveston station, the 
effect of the Galveston station having a network affiliation 
cannot possibly be the elimination of the two Houston sta¬ 
tions presently in operation. 

6 / The Commission's findings and conclusions discuss in 
detail the situations in which the station had not broad¬ 
cast the percentage of various types of programs originally 
projected in the Gulf Television application and the reasons 
for such deviations. (See B. 5416-5418, 5422-5423, 5424, 
5436-5439). On the basis of this exhaustive analysis the 
Commission reached the conclusion that the station had 
"failed to live up to the percentages proposed for live 
programming and for the various types of programs mentioned 
in the application form," but that in view of the service in 
the public interest which the station had provided to meet 
the peculiar needs of Galveston (detailed in the text of 
this brief at pp. 18-25), these defects did not warrant set¬ 
ting aside the grant of the modification application which 
was under challenge!in this proceeding (R. 5441). Since 
this entire line of investigation goes to the question of 
how good a Galveston station KGUL-TV was rather than whether 
it was in reality a Houston station, and since there was no 
showing the move of transmitter site was in any way relevant 
to this question, it is clear that this conclusion was a 
reasonable one. 
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that it had built new studios and offices in Houston to 
supplement its Galveston studios and offices, from which 

location a portion of its programming and its commercial 

/ 

business had been conducted (B. 5442-5445). But this 
analysis also makes clear that the local non-network pro¬ 
gramming of the station, both before and after the moves 
to provide service and facilities in Houston, has been 

JJ 

primarily devoted to the needs of Galveston. 

The commission made a special study of two types of 

» 

programming through which the interests of local civic and 

• i ' 

social organizations can peculiarly well utilize television 

facilities — non-commercial (free) spot announcements and 

• \ « 

sustaining film shows. It found that with one possible 
exception (R. 5421-5422), KGUL-TV had never turned down a 
Galveston originating request in either area (R. 5419- 
5420). And it found that during the period between January 

JL/ 

1, 1954, through October 5, 1954, KGDL-TV had broadcast 


7 / As this Court noted with approval in W.S. Butterfield 
Theatres v. Federal Communications Commission . No. 12526, 
et_ aJL., decided May 24, 1956, the Commission, in evaluating 
the public service responsibility of television licensees, 
necessarily gives primary attention to the non-network 
programs over which the licensee has greater control than 
it does to the programs fed to the station by a national 
network. 

8 / The station had been on the air for approximately nine 
months at the commencement of this period. The Houston 
studio was opened in July 1954; the modification of permit 
to specify site 5 was sought August 12, 1954, and granted 
September 1, 1954. The protest was not filed until 
September 29, 1954, six days prior to the end of the operat¬ 
ing period examined. Throughout this period KGDL-TV was 
operating from site 3. (See pp. 3-4 , supra .) 
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839 announcements (71,6%) identifiable as originating from 
the Galveston area as contrasted with 333 (28.4%) requested 
by Houston interests (R. 5419). Similarly with respect to 
sustaining film programs during this period, 741 minutes 
(78.7%) were for Galveston groups as contrasted with only 
200 minutes (21.3%) for similar Houston organizations 
(R. 5420). 

The Commission also found that this pattern of emphasis 
on Galveston as contrasted with Houston had been followed in 
Gulf Television's local live programming of a public service 

character. On April 5, 1954, over five and a half months 

» 

before appellant filed its protestKGUL-TV had appointed 
Robert J. Savage as Director of Public Service Programming, 
and since that time no less than 200 organizations in 
Galveston and Galveston County had been contacted and 

i 

advised that KGUL-TV wished to cooperate with them in its 

*• * • 

programming (R. 5420). Many representatives of these 
organizations have appeared on the station and all reqnests 
for time have been honored on the date requested or at most 
two days thereafter (R. 5420-5421). And the Commission 
decision details a substantial number of specific live 
programs which have been developed and upon which many 
Galveston organizations and individuals have appeared 
(R. 5421-5424). 

An attempt was made by appellant at the hearing to 
demonstrate that KGUL-TV had discriminated against Galveston 
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merchants and political candidates in the sale of commercial 
time for spot announcements and program sponsorship, and for 
political broadcasts. It is alleged that emphasis is placed 
on Houston accounts to maximize revenues since Gulf Tele¬ 
vision charges Galveston advertisers and political candidates 
at the local rate for time while charging similar people in 
Houston at a "national" rate twice as high (R. 5424-5428). 
Proof of this charge is alleged to be in the facts that the 
station employs four full-time commercial time salesmen and 
one part-time man in Houston as against only a single full¬ 
time salesman in Galveston (R. 5427), and that a substantially 
greater percentage of the sponsorship of live and film 
programs comes from Houston and the Houston region than from 
Galveston and vicinity (R. 5426). But the testimony also 
indicated that no Galveston advertiser had ever been refused, 
and great efforts had been made to keep existing local 
advertisers (R. 5427). The Commission^concluded that in the 
light of these latter circumstances Gulf Television cannot 
be said to have discriminated against Galveston merely 
because it looked to the much larger Houston area for appre¬ 
ciable percentages of its revenue (R. 5440). 

The alleged discrimination against Galveston candidates 
for office is based solely on testimony as to the difficul¬ 
ties of two candidates in the 1954 primaries to get requested 
time for speeches during prime evening hours. After care¬ 
fully reviewing the evidence (R. 5424-5425), the Commission 
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con eluded no pattern of discrimination had been shown 
(S. 5440). In one of the incidents Houston candidates 
appeared during the prime time the two Galveston candidates 
had been unable to secure because they were advised the time 
had already been taken up t but there was no indication as to 
whether or not the Houston candidates had contracted for 
time at an earlier period when particular time periods were 
still available (R. 5425). In the second primary the two 
Galveston candidates did secure some time during the prime 
evening hours, though most of it had already been committed. 
No Houston candidate for any office was given time during 
the good evening hours. 

Appellant devotes considerable space to the new Houston 
studios of KGUL-TV. They are said to illustrate Gulf Tele¬ 
vision^ progressive abandonment of Galveston in favor of 
the larger Houston; their construction is also alleged to 
have been the construction of new main studio facilities 
without Commission authorization in violation of Section 319 
of the Communications Act. The facts, outlined in detail in 
the Commission decision (R. 5429-5432), dispute both these 
contentions. The premature construction question resolves 
itself into a question of whether the studio built in 
Houston and opened in July, 1954, was an auxiliary studio 
to the main studio in Galveston, in which case no modifica¬ 
tion application was required under Section 319 of the Act 
or Section 3.613 of the Commission's Rules, or whether it 
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was in fact the main studio of the station,in which case 
prior approval of the Commission would have been required 
before the studio could be located outside Galveston. 

Unlike AH and FH stations, for which the Commission's 
Rules define the main studios of a station as the studio 
from which a stated percentage of its programs must orig- 

JL/ 

inate, the determination of what is the main studio of 
a television station must be made on a case-by-case basis 
in the light of all the circumstances of its operation. 
Here the facts of record indicated that during the months 
of August and September 1954 (after the opening of KGUL- 
TV's Houston studio), all of the station's network 
programs, and 82% of its non-network hours, including both 
live and film programs, were being presented out of the 
Galveston studios (R. 5432, 5444). The Commission deter¬ 
mined that in view of these facts, (which would have made 
Galveston the main studio under the AM-FH definition), it 
could not hold that the Houston studios were the main 
studios because a slightly larger percentage (54%) of the 
station's local live programs during this period had 

9 / Sections 3.30 (AM) and 3.205 (FM) of the Commission's 
Rules prescribe that a majority of the station's program¬ 
ming (or 2/3 of a network affiliate's non-network 
programming) shall originate in the main studios or from 
other studios or points in the city in which the main 
studio is located (47 C.F.R. 3.30, 3.205). 
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originated in the Houston studios (R. 5432 t 5444). The 

Commission also discussed and dismissed as of no signifi¬ 
cance, the allegations that the newer Houston studios were 

in certain respects more modern and luxurious than those 

11 / 

used in Galveston, and that there had been uncertainty 
on the part of the Gulf Television management as to the 
permanence of the existing Galveston studios (R. 5445). 

As the final point in its argument that KGUL-TV was 
being made into a Houston station, appellant refers to 
certain station announcements and promotional literature 
alleged to identify the station with Houston at the expense 
of Galveston. The station announcements were alleged to be 
in violation of Section 3.652(a) of the Commission’s Rules, 
47 C.F.R. 3.652(a) and, among other requests for relief, 
the Commission was asked to order KGUL-TV to cease and de¬ 
sist from such practices. 


10/ The Commission noted that Gulf Television had never 
refused time to Galveston groups, nor conditioned grants 
of such time on their use of the Houston studios (R.5444). 

11 / The decision, in addition to pointing out that twice 
as many employees were assigned to the Galveston studios 
in August 1954 as to those in Houston (R. 5431), indicated 
that the principal difference, in*terms of equipment, 
between the two studios was that the Galveston studio had 
permanently installed equipment, whereas that at Houston 
was portable or removable. Both had two live cameras; 
Galveston had two film cameras and an equal number of film 
projectors and complete film-processing equipment. Houston 
did not have such equipment but it has a slide camera, and 
the remote equipment, though available to the Galveston 
studio, is based at Houston (R. 5432). 
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The evidence on this point is that the station at 

various times had made aural station break announcements 

which either did not refer to Galveston or referred to the 

Galveston-Houston area as a whole ("KGUL-TV"; "This is 

KGUL-TV, CBS television for the Galveston-Houston area"; 

"KGUL-TV, CBS television serving Texas Gulf Coast area"; 

or "KGUL-TV, CBS television servicing the Houston- 

12 / 

Galveston area" ) (R. 5429). But it had always used 
both visual and aural announcements in strict conformity 
to the rules at both sign-on in the morning and sign-off 
at night. And its regular hourly station break announce¬ 
ments had always included either a visual or aural 
announcement giving both the call signs and the Galveston 
location of the station. Since Section 3.652(a) of the 
rules expressly requires both aural and visual announce¬ 
ments in the prescribed form only at the beginning and 
end of a broadcast period, and at other times affords 
stations an option, it was clear that no violation of the 
rule was shown to have taken place (R. 5441-5442). 

However, the Commission did not stop with its deter¬ 
mination that no actual violation of the rules had taken 
place. Instead, it examined the station announcements, 
as well as certain announcements in the trade press giving 

12 / The decision notes that a conflict of testimony exists 
as to whether this last form of announcement had in fact 
been utilized (R. 5429). 


prominence to KGUL-TV's Houston area coverage (R. 5428-5429, 
5433-5434), to determine whether they showed an intent to 
identify the station with Houston at the expense of Galveston. 
Upon such examination the Commission was able to reach the 
clearly reasonable conclusions that the announcements and 
publicity were not misleading and that they involved, for the 
most part, typical examples of the normal sales touting of 
KGUL-TV's Houston coverage in an industry where sales of time, 
particularly to national advertisers, rest largely upon calcu¬ 
lations as to the total number of potential viewers per 
dollar spent (R. 5441-5442, 5445). 

In sum, the record of the hearing brought out clearly 
the piottfre of a station located in Galveston and performing 
an entirely adequate service for the particular needs of 
Galveston which, in order to support itself in competition 
with Houston stations also serving Galveston, had expanded 
its facilities to provide service to Houston and had publi¬ 
cized this fact. The Commission, reviewing this record, 
properly determined that appellant's charges of an abandon¬ 
ment of Galveston and the substitution therefore of a 
Houston operation masquerading as a Galveston station, had 


not been borne out. 
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II. APPELLANT’S CLAIMS OF PROCEDURAL ERROR ARE 

LACKING IN SUBSTANCE AND. IN THE MAIN. HAVE 

BEEN IMPROPERLY RAISED FOR THE FIHST TIME 

UPON APPEAL. 

- , 

Points I through IV, and VII, in appellant's brief are 
devoted to certain alleged procedural defects in the pro¬ 
ceeding before the Commission.. It is claimed (a) that the 

* • « * 4 .‘. * 

Commission improperly failed to consider appellant'§-objections 
before making the original grants Cb) that the Commission ... 
erroneously failed to "adopt" appellant's issues in the 

V.- ? 

protest hearing, (c) that the Examiner failed to make con- 
elusions on two issues, (d) that the Commission didnoti; 

• $ *!' • jV'A ? 

* * * i 

properly rule on appellant's exceptions and, (e) that the 

; ' % 4 } • 
Commission erroneously denied appellant's request for the 

<• ■ • • <• i • 

- .»■ ■' # & > 

institution of cease and desist proceedings. . 

C » <. • 1 • -V I 

While we believe that each of these points is lacking 

; : L 

in merit, we also believe, as shown in our reservation of 

r V » •» . * 

the point in the stipulation among the parties as to the 
questions presented, that points (a) and (e) listed above 

V 

are improperly raised because not first presented to the 
Commission. We recognize that no such reservation was made 
with respect to point (d) above, the point relating to the 

manner in which the Commission ruled on appellant's exceptions. 

However, the question of whether the point is properly raised 

„ i. 

is important and jurisdictional, and might be considered by 
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13/ 

the Court sua sponte . We shall therefore present to the 
Court our reasons for the position that the alleged error 
is not properly before the Court, believing that no 
prejudice has resulted to appellant from our inadvertent 
failure to reserve the question at the time of stipulating 
the issues. 

A. There Was Wo Error In The Manner Of Making 
The Original Grant Without Hearing Or In 
Commission's Failure To "Adopt” Appellants 
Issues . 

Appellant's allegations of error (Br. 22-33) with 
respect to the Commission's manner of making the original 
grant without hearing and the placing of the burden of proof 
upon appellant in the protest hearing are essentially based 
upon a misconception of the procedure set forth in Section 
309 of the Communications Act, 47 U.S.C. 309 (Appendix, 

14/ 

infra ). The first of these two points, moreover, is an 
afterthought on appellant's part which was never raised 


13/ In Roy L. Albertson v. Federal Communications Commission . 
No. 12,936, where the question first arose at the oral 
argument, the Court requested additional memoranda from the 
parties on it. 

14/ Section 309(c) was amended in respects not pertinent 
subsequent to its application here, aind is therefore set 
out in the Appendix as it read at the time the appellant's 
protest was filed and set for hearing. All of the discussion 
of Section 309(c) in this brief is to the section as it 
read at the time of this proceeding, unless otherwise 
stated. 


i, 
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before the Commission and which was mooted by the subsequent 
hearing. 

It is quite true, as appellant urges, that Section 309(b) 
contemplates the filing of objections to the grant of a pend¬ 
ing application. However, this does not create in an objecting 
party the automatic right to a hearing at that stage which 
appellant apparently reads into the Section. For, accepting 
appellant's contention that objections to an application 
should be considered along with the application itself. 

Section 309(a) provides for a grant without hearing where the 
Commission is satisfied that a grant would be in the public 
interest, and all of the notice and hearing provisions of 
Section 309(b) apply only where the Commission finds itself 
unable to make the public interest finding of Section 309(a). 
The determination as to whether a hearing is required under 
Section 309(b) is left by the statute to the Commission's 
discretion; only if it determines a hearing to be required 

is the notice to the applicant and known parties in interest 

15/ 

"of all objections” required. Provision is made for 

participation in the hearing by parties in interest only in 
the situation where the Commission, in its discretion, 

15/ Indeed, objections may apparently be from any source, 
and not only by parties in interest. 
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16/ 

determines that a hearing should be held. 

The Commission had appellant’s letter (R„ 99) before it 
when it made the grant, and it subsequently advised 
appellant that the application had been granted (R. 112). 
Therefore, appellant’s only real complaint, that the 
Commission did not comply with Section 6(d) of the 

n/ 

Administrative Procedure Act, 5 U.S.C. 1005(d) (Br. 26), 
is unsupported by any showing that Commission did not 
consider its objections, which the Commission’s letter 
explicitly recognized, and clearly is mistaken insofar as 
it is contended that the Commission failed to give it 
notice of the action taken. 

Furthermore, since appellant itself states that its 
letter of objection submitted prior to the grant without 


Iff This analysis is not only absolutely clear from Section 
309(b) itself, which specifies the appropriate procedure 
where the Commission determines that a grant cannot be made 
without a hearing, but is further borne out by the provisions 
of Section 309(c), which does, under certain circumstances, 
give a party in interest a right to have a hearing held 
where the Commission, acting under Section 309(a), has 
made a grant without holding a hearing. 

17 / Section 6(d) provides, "Denials.—Prompt notice shall be 
given of the denial in whole or in part of any written ap¬ 
plication, petition, or other request of any interested 
person made in connection with any agency proceeding. Except 
in affirming a prior denial or where the denial is self- 
explanatory, such notice shall be accompanied by a simple 
statement of procedural or other grounds." 


For the reasons already given, the procedure followed 
was in full accordance with Sections 309(a) and 309(b). 
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hearing contained "substantially the same disqualifying 
issues" which it later specified in its protest (Br. 25), 
these questions were all fully considered by the Commission 
in a full hearing. And, in any event, if appellant then 
believed, as it now urges, that the treatment accorded 
its objections was error, it made no such contention to the 
Commission. Section 405 of the Communications Act pro¬ 
hibits a question from being raised upon appeal where the 
agency was accorded no opportunity to first consider and 
remedy the alleged error. The claim that the Commission 

erred in its treatment of appellant's letter was not raised 

18./ 

in the protest or any subsequent pleading. It cannot 
now be raised for the first time. United States v. L, A . 
Tucker Truck Lines . 344 U.S. 33, 37; Democrat Printing Co . 
v. Federal Communications Commission . 91 U.S. App. D. C. 


72, 78, 202 F. 2d 298, 303-4. 

Appellant sat back to await the outcome of the proceed¬ 
ings without raising the point at its own risk. Bed River 
Broadcasting Co . v. Federal Communications Commission . 69 


18/ The same is true with respect to the suggestion in 
appellant's brief (p. 25), which is not supported by any 
further argument, that it was contrary to the scheme, of the 
Act to make a grant without hearing because of the sub¬ 
stantive matters set forth in appellant's objections, and 
that this error resulted in a hearing under Section 309(c) 
in which the burden was an appellant instead of a hearing 
under Section 309(b), in which the burden would have been 
on the applicant. 
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App. D. C. 1, 98 F. 2d 282, cert , den . 305 D.S. 625. As 
this Court made amply clear in the Bed River case, this 
principle is not a technical formality but is an important 
concept of judicial review of administrative action. 

The basis for appellant's second contention (Br. 26-33), 
that the Commission erred in failing to "adopt" appellant's 
issues in the Section 309(c) protest hearing, which would 
have placed the burden of proof upon Gulf Television, is 
not entirely clear. It appears to be appellant's basic 
contention that,where disqualifying issues are alleged in 
a sworn protest, the Commission has a diLty to "adopt" these 
issues as its own (see Houston Consolidated Br. pp. 28-29). 

Part of appellant's argument on this question (Br. 26- 
28), with respect to whether the hearing is on the applica¬ 
tion or on the protest, would seem to be mostly a question 
of semantics. As appellant points out. Section 309(c) 
provides that "the application" be set for hearing rather 
than the protest. However, as a matter of substance, there 
is no question but that the function of a valid protest 
has always been to allege matters showing that a grant was 
improperly made or not in the public interest, and that the 
hearing is to determine whether such matters could be proved 
and the grant should therefore be set aside. See Federal 
B roadcasting System. Inc , v. Federal Communications Commission . 

T 

96 D.S. Apf. D. C. 260, 263, 265, 225 F. 2d 560, 563, 565, 


t 
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cert . den r 350 U.S. 923. 

The specific language of the section as originally 

adopted did not expressly make clear the nature of the 

protest hearing; it required that "the facts, matters 

and things relied upon” be set forth in the protest, and 

that any hearing ordered shall be "upon the issues set 

forth in the protest..." 66 Stat. 711, 715; 68 Stat. 35. 

In 1956, subsequent to this proceeding. Section 309(0 

was amended, 70 Stat. 3, to specifically require that 

the protest set forth "the facts relied upon by the pro- 

testant as showing that the grant was improperly made or 

would otherwise not be in the public interest", and that 

the application be designated for hearing "upon issues 

relating to all matters specified in the protest as grounds 

for setting aside the grant...." This change was merely 

a clarification of the original intent. See Senate Report 

No. 1231, 84th Cong., 1st Sess., on H.R. 5614, explaining 

the changes made in Section 309(c), and clearly indicating 

that these particular changes were for clarification and were 

19/ 

not changes in substance. 

19/ Certain substantive changes in the Section were made 
at this time, e.g., with respect to the stay of the effec¬ 
tive date of the grant pending a hearing on a protest, 
and were fully explained in the Senate Report. 
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That appellant itself recognized that the function 
of a protest was to set forth matters showing that a grant 
was not in the public interest and that the purpose of the 
hearing is to determine whether the grant should be set 
aside, is shown by the fact that its own protest contained 
this final issue:**8. To determine whether in the light of 
the evidence adduced on the foregoing issues, the public 
interest, convenience and necessity require that the grant 
of the application for construction permit of Gulf Television 
Company be vacated and set aside.* 9 (R. 159.) Thus, ap¬ 
pellant is not only incorrect but also inconsistent in now 
urging (Br. 28) that the issue in a protest hearing is "not 
whether the previous action of the Commission should be set 
aside.... w 

This being so, appellant’s premise that the Commission 
must adopt as its own issue every disqualifying issue in a 

» 

sworn protest, with the result that the burden of proof is 
on the applicant, is a premise at odds with the entire 
structure of Section 309(c). As pointed out above, the 
function of the protest is to point out errors in the 
original grant made without hearing, and the statute 
specifically puts the burden of proving such allegations 
upon the Protestant . This is scarcely surprising and is 
fully consistent with the primary duty of the Commission to 
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determine the public interest in a grant, in view of the fact 
that when a protest is filed the Commission has already 
determined, under Section 309(a), that a grant will be in 
the public interest. 

The statute does not specify what issues are to be 
"adopted” by the Commission. As this Court held in 
Clarksburg Publishing Co . v. Federal Communications Com¬ 
mission . 96 U.S. App. D. C. 211, 225 F. 2d 511, and as the 
1956 revision of Section 309(c) has stated specifically, 
the Commission is not necessarily limited to the protestant's 
issues. And the statute permits the Commission to "adopt" 

any issue as its own, with the result that the burden of 

»• 

proof on such issue is transferred to the applicant. But 
if appellant’s argument were sound, every issue requested 
by the protestant and designated for hearing by the Commissio 
would have to be "adopted" by the Commission, for in a non¬ 
comparative case every issue is of necessity a "disqualifying” 
issue in the sense that every issue raises a question of 
whether the applicant is qualified and whether a grant should 
be made. 

20/ All of the issues requested by appellant in its protest 
were designated for hearing by the Commission, so appellant's 
argument is not that any of its issues were rejected. It 
complains only of the Commission’s failure to adopt all of 
the issues as its own. 


a Iro 


o 
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We believe it clear that the Commission has the 
discretion to "adopt* any issue or not, depending upon its 
judgment as to the strength of the showing made in the 
protest. Appellant has given no reasons why that dis¬ 
cretion was abused here, or why any particular issue among 

those set forth in the protest designed for hearing should 

% 

have been adopted as its own by the Commission. Its 
argument that all issues must be adopted by the Commission 
simply ignores the statute. It is clear that Congress has 
permitted the Commission to make grants without a hearing 
and has afforded protestants an opportunity to show that 
such grants should not have been made. It is equally clear 
that this procedure is not an improper delegation of functions 
or otherwise void, and that it was duly followed by the 
Commission in this case. 

B. The Examinees Initial Decision Fully Complied 
With Section 409(b) Of The Communications Act . 

Appellant also contends that the Examiner’s initial 

decision (R. 5053-5084) failed to contain conclusions on 

Issues No. 4 and 6 in violation of Section 409(b) of the 

21 / 

Communications Act, and that the Commission erroneously 

21/ Section 409(b). 47 P.S.C. 409(b), provides in pertinent 
part, "All decisions, including the initial decision, shall 
become a part of the record and shall include a statement 
of (1) findings and conclusions, as well as the basis there¬ 
for, upon all material issues of fact, law, or discretion, 
presented on the record; and (2) the appropriate decision, 
order, or requirement." 


i 

# 

; 

_ ~ _ 
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denied appellant's petition (R. 5239-5243) to remand to the 
Examiner to make conclusions on these issues (Br. 34-36). 

In its Memorandum Opinion and Order adopted September 2l v 
1955 (R. 5306-5308), the Commissian, in ruling on appellant's 

•s 

petition for a remand, agreed with the oppositions to the 
petition filed by Gulf Television (R. 5260-5263) and the 
Commission's Broadcast Bureau (R. 5281-5285) that no error 
had been committed by the Examiner because "the position 
of the Examiner is unmistakable" (R. 5308) and he had "sub¬ 
stantially complied with the technical requirement of 
Section 409(b)” (R. 5308). This decision was unquestionably 
correct. 

Appellant concedes that the Examiner made findings on 
Issues No. 4 and 6 (Br. 34). His conclusions on these issues 
are also clear. They are clear first from his statement 
(R. 5083) that "Houston Consolidated has not discharged the 

burden placed upon it to establish the affirmative of the 

* 

issues requested by it in its protest and set out by the 
Commission in its Memorandum Opinion and Order designating 
this proceeding for hearing." They are readily understood, 
even without this general statement, from the Examiner's 
specific treatment of the two issues. 

Issue No. 4 was "To determine whether Gulf Television 
Company has made station identification announcements in 
violation of Section 3.652 of the Commission's Rules." 


-37- 


Section 3.652, 47 CFR 3.652, 1 Pike & Fischer, RR 53:652, 
requires station identification announcements of call 
letters and location at the beginning and ending of each 
time of operation and on the hour, the former by both 
aural and visual means and the hourly ones by either 
means. The Examiner’s findings on this question (R. 5073) 
are specific that the announcements made comply with 
Section 3.652. Although no separate conclusion was made 
on Issue No. 4 in the initial decision, we believe that 
there could have been no reasonable doubt as to his con¬ 
clusion that no violation occurred. 

Issue No. 6 was *To determine whether Gulf Television 
Company commenced construction of a part of its station; 
namely its Houston studio, without prior approval of the 
Commission, in violation of Section 319 of the Communications 
Act.” In his initial decision, the Examiner concluded that 
Gulf Television’s studios in Galveston are its main studios 
and that, therefore, permission to construct the Houston 
studio was not required (R. 5083). This conclusion was set 
forth with specific reference to Issue No. 5, which was to 
determine whether Gulf Television violated Section 3.613 of 

the Rules, 47 CFR 3.613, 1 Pike & Fischer, RR 53:631. This 

% 

rule provides that the main studio be located in the princi¬ 
pal community to be served (Galveston), and that the main 
studio may be moved outside this community without securing 
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a modification of construction permit. No Commission 
rule provides for prior consent for the construction of 
an auxiliary studio. It is clear, therefore, that the 
Examiner, who discussed Issues 5 and 6 together in his 
findings (B. 5073-5074), was ruling on both when he con¬ 
cluded that Gulf Television's main studios were its Gal¬ 
veston studios. Since he found that no consent was 
required to construct a studio other than the main studio, 
and that the Houston studio was not the main studio, he 
must have concluded that there was no violation of Section 
319 in constructing the Houston studio without prior con¬ 
sent. The Commission so understood it in denying ap¬ 
pellant's petition for a remand on this question (B. 5308), 
and we submit that this was the only reasonable understand¬ 
ing of the Examiner's decision. 

. iUv.-V* 

In view of the Examiner's specific treatment of these 
questions, coupled with his conclusion that appellant had not 
met its burden on any of the issues, appellant's contention 
that the Examiner had reached no conclusions on Issues 4 

22J 

and 6 is not supportable. 


22/ Indeed, even if appellant did not understand the Examiner's 
conclusions, it suffered no prejudice. For, while it excepted 
to the Examiner's alleged failure to make any conclusions 
on Issue No. 4, it also excepted to his failure to conclude 
that Section 3.652 of the rules had been violated (B. 5167| 
5168). No exception to &he failure of the Examiner to reach 
a conclusion on Issue No. 6 was taken and here, as with 
respect to Issue No. 4, appellant did except to the failure 
of the Examiner to reach the conclusion urged by appellant 
(B. 5169). 
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C. The Manner In Which The Commission Ruled On 
Appellants Exceptions Was Proper . 

Appellant also contends that the manner in which the 

Commission ruled on its exceptions did not conform to the 

requirements of Section 8(b) of the Administrative Procedure 

Act, 5 O.S.C. 1007(b) (App. Br. 35-40). 

We believe that this point cannot properly be raised 

mM 

upon appeal because appellant failed to afford the 

w ' 

Commission the opportunity, as required by Section 405 of 

the Communications Act, 47 O.S.C. 405, of passing on the 

23/ 

question of law now sought to be raised. Although the 
question of the proper interpretation of Section 8(b) could 
as easily have been raised before the Commission as on * 
appeal before this Court, appellant filed no petition for 

reconsideration calling the alleged invalidity to the 

«• « 

Commission's attention. Instead, an appeal was directly 

t 

taken to this Court where appellant now seeks to argue for 
the first time that the Commission's failure to rule 
specifically on each exception:(and proposed finding) 


argument here, both with respect to, the 
and on the merits, is the same argument 


23/ Our 
question 

in Case No. 12,936, Roy L. Albertson v. Federal Communica¬ 
tions Commission, not yet decided. 


j urisdictional 
we presented 



contravenes Section 8(b) of the Administrative Procedure 
24/ 

Act. This it may not do under Section 405. United States 

v. L.A. Tucker Truck Lines . 344 U.S. 33 t 37; Democrat Print¬ 
ing Co . v. Federal Communications Commission . 91 U.S. App. 

D.C. 72, 78, 202 F. 2d 298, 303-4. 

In any event, appellant*s contention is without merit. 

It argues that the Commission was required to rule on each 
exception individually and that its failure to do so in this 
case made it impossible for appellant to tell which exceptions 
were granted and which denied. Some brief legislative 
background is necessary in an examination of this question. 

The original version of the bill which became the Administrati 
Procedure Act (S. 7, 79th Cong.) did not contain the pertinent 
provision of Section 8(b). The House Judiciary Committee 
added the sentence in question, and provided the sole legis¬ 
lative comment on the sentence ( Administrative Procedure Act- 
Legislative History . S. Doc. No. 248, 79th Cong., 2d Sess., 
288, fn. 19): 


24/ Prior to September 1954. the Commission normally followed 
the procedure of ruling upon each exception individually in a 
separate appendix. At that time, the Commission, in a com¬ 
parative television case ( Tampa Times Co .. 10 Pike & Fisher, 
RR 77, 'Oi, affixated on appeal , Tampa Times Co . v. Federal 

Communications Commission . U.S. App. D.C. _, 230 F. 2d 

224), adopted the new procedure patterned on that followed 
for many years by other administrative agencies such as the 
NLRB and the CAB and typified by paragraph 13 of the decision 
on appeal (R. 5410). Appellant, although of course aware of 
the fact that the new procedure was being consistently em¬ 
ployed in all adjudicatory case involving exceptions, made 
no objection to that procedure prior to the Commission^ 
decision. 
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The sentence is added for the purpose of requiring 
agencies to note their rulings somewhere on the 
record in order to preclude later controversy as 
to what the agency had done. 

Thus, as long as the agency indicates "somewhere on the 
record" its rulings on the exceptions, the statutory re¬ 
quirement is fully and fairly met. The parties have no 
right, as appellant seems to argue (App. Br. 39), to con- 
trol the form of the agency decision and to require that 
there be individual rulings on each exception, presumably 
in an appendix. 

Without exception, the cases interpreting Section 6(b) 

have sustained this realistic, substantive approach to the 

provision, against attacks in which form rather than substance 

was emphasized. Thus, the National Labor Relations Board's 

25/ 

similar procedure for dealing with exceptions has been 
twice attacked on the ground that an individual ruling on 
each exception was required. NLRB v. Sharpies Chemicals . Inc . 
209 F. 2d 645 (C.A. 6); NLRB v. State Center Warehouse & 

Cold' Storage Co .. 193 F. 2d 156 (C.A. 9). In both cases, 
the Court rejected the argument, pointing out that all that 
is necesrsary under Section 8(b) is that the party be informed 
by the agency^s decision of its rulings on the exceptions. 

This Court has also had occasion to pass on the question, 

. * 

and in the communications field. Colonial Television. Inc . 

25/ See also Mississippi Valiev and Southeastern States Cases . 
11 C.A.B. 979, 993, 994 (1950). 
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v. Federal Communications Commission , 95 U.S. App. D.C. 7, 

217 F. 2d 21. The appellant in that case argued, inter 

i 

alia , that the Commission's decision, because it did not 

"contain a ruling upon each such-exception", violated 

* 

Section 8(b) and made more difficult its "opportunity to 
demonstrate the errors of the Commission's actions to this 
Court." (Appellant's brief in case no. 12,167, p. 24). 

i 

This Court, however, rejected the argument and affirmed 
the Commission in a per curiam opinion. Cf. Capital Transit 
Co . v. United States . 97 F. Supp. 614, 621. 

Thus, the real issue here is whether the Commission's 
decision informed appellant of its rulings on the 312 ex¬ 
ceptions filed by appellant (R. 5095-5170).. To establish 
its claim of procedural error appellant,we believe, had the 
minimal responsibility of setting out the particular ex¬ 
ceptions on which it is allegedly in doubt as to the Com¬ 
mission's ruling. Significantly, however, it has not 
pointed to a single specific exception which it claims was 
not properly ruled upon (App. Br. p. 39). We think, therefore, 
that its argument, based on the manner in which the Com¬ 
mission ruled on its exceptions, is without merit. 
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ODNCLUSION 

For the foregoing reasons, the decision of the Commis- 
sion shonld be affirmed. 


i 


/ 
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APPBWIX 


Section 309. (a) If upon examination of any application 

provided for in section 308 the Commission shall find that 
public interest, convenience, and necessity would be served 
by the granting thereof, it shall grant such application. 

(b) If upon examination of any such application the 
Commission is unable to make the finding specified in sub¬ 
section (a), it shall forthwith notify the applicant and 
other known parties in interest of the grounds and reasons 
for its inability to make such finding. Such notice, which 
shall precede formal designation for a hearing, shall advise 
the applicant and all other known parties in interest of all 
objections made to the application as well as the source and 
nature of such objections. Following such notice, the appli¬ 
cant shall be given an opportunity to reply. If the Com¬ 
mission, after considering such reply, shall be unable to 
make the finding specified in subsection (a), it shall 
formally designate the application for hearing on the grounds 
or reasons then obtaining and shall notify the applicant 

and all other known parties in interest of such action and 
the grounds and reasons therefor specifying with particularity 
the matters and things in issue but not including issues or 
requirements phrased generally. The parties in interest, if 
any, who are not notified by the Commission of its action 
with respect to a particular application may acquire the 
status of a party to the proceeding thereon by filing a 
petition for intervention showing the basis for their interest 
at any time not less than ten days prior to the date of 
hearing. Any hearing subsequently held upon such applica¬ 
tion shall be a full hearing in which the applicant and all 
other parties in interest shall be permitted to participate 
but in which both the burden of proceeding with the intro¬ 
duction of evidence upon any issue specified by the Commission, 
as well as the burden of proof upon all such issues, shall 
be upon the applicant. 

(c) When any instrument of authorization is granted by 
the Commission without a hearing as provided in subsection (a) 
hereof, such grant shall remain subject to protest as here¬ 
inafter provided for a period of thirty days. During such 
thirty-day period any party in interest may file protest 
under oath directed to such grant and request a hearing on 
said application so granted. Any protest so filed shall 
contain such allegations of fact as will show the protestant 
to be a party in interest and shall specify with particu¬ 
larity the facts, matters and things relied upon, but shall 
not include issues or allegations phrased generally. The 
Commission shall, within thirty days from the date of the 
filing of such protest, enter findings as to whether such 
protest meets the foregoing requirements and if it so finds 


the application involved shall be set for hearing upon the 
issues set forth in said protest, together with such 
further specific issues, if any, as may be prescribed by 
the Commission. In any hearing subsequently held upon 
such application all issues specified by the Commission 
shall be tried in the same manner provided in subsection 
(b) hereof, but with respect to all issues set forth in 
the protest and not specifically adopted by the Commission, 
both the burden of proceeding with the introduction of 
evidence and the burden of proof shall be upion the pro- 
testant. The hearing and determination of cases arising 
under this subsection shall be expedited by the Commission 
and pending hearing and decision the effective date of the 
Commission's action to which protest is made shall be 
postponed to the effective date of the Commission's 
decision after hearing, unless the authorization involved * 
is necessary to the maintenance or conduct of an existing 
service, in which event the Commission shall authorize 
the applicant to utilize the facilities or authorization 
in question pending the Commission's decision after hearing. 
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COUNTER-STATEMENT OF THE CASE 
Introduction 

Galveston is located on Galveston Island, which is bounded on the 
south by the Gulf of Mexico. The Texas mainland lies primarily to the 
northwest of Galveston, and Houston is located approximately 50 miles to 
the northwest of Galveston. Galveston has a population of approximately 
67,000 (1950 Census); Houston has a population of 596,000 (1950 Census). 
(R. 5410, 3664-5). 

Television Channel 11 was allocated to Galveston, Texas, by the 
Federal Communications Commission (hereinafter "Commission") in 1952 
by adoption of a table of allocations in Rule 3. 606, pursuant to the Commis¬ 
sions "Sixth Report and Order" (1 Pike and Fischer, Radio Regulation 
(hereinafter ir KR"), part 3, p. 91:601 et seq .). The allocation of Channel 
11 to Galveston, as well as the other allocations in the table of allocations, 
was based on the assumed operation of television stations with certain 
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maximum antenna heights and powers (Id., at 91:633, par. 103). For a 
station on Channel 11 at Galveston, maximum antenna height was estab¬ 
lished at 2,000 feet and maximum power at 316 kilowatts (R. 3043). 

There is no provision of the Commission’s Rules which requires or 
recommends that a television station under any circumstances operate 
with less than maximum antenna height and maximum power, and the 
Sixth Report and Order encourages the use of maximum facilities (R. 

3043; 1 RR, part 3, p. 91:647, par. 151). 

The protested application of Gulf Television Company (hereinafter 
"Gulf") proposed, among other things, to move the transmitter site of 

0 

Station KGUL-TV further inland in the general direction of Houston to 
get the Station’s signal ’’out of the water” and to extend its land coverage, 
including greater and ’’primary” coverage of Houston and other places 
(R. 3660, 3664-5). For reasons of economy and considerations of air 
traffic, Gulf chose to secure the increased coverage by moving its trans¬ 
mitter site and by using antenna height of 1185 feet and power of 261 kilo¬ 
watts (visual) rather than by increasing its facilities to the maxima per¬ 
mitted under the Commission’s Rules (R. 3071). The protested applica¬ 
tion proposed to increase ’’Grade A” land coverage of KGUL-TV from 
2,676 square miles to 5,050 square miles, and to increase ’’Grade B” 
land coverage of KGUL-TV from 5,440 square miles to 9,250 square miles 
(R. 3660). The proposed operation would also increase the ratio of land 
coverage to total (land and water) coverage ( Ibid .). 

Because of the proximity of Galveston and Houston and the geography 
of the area, Station KGUL-TV operating with maximum antenna height 
and power even at the site first applied for in 1952 would have placed a 
’’primary city signal” and ’Grade A” signal (as defined in the Commis¬ 
sion’s Rules) over the entire City of Houston (R. 3048). 

No area would lose service or receive a diminished signal from 
KGUL-TV, operating as proposed; in fact, the former coverage area would 
receive a stronger signal (R. 3659-65, 2986). 



\ 


3 

Programming 

It has been the program policy of KGUL-TV to bring the best pos¬ 
sible television programs to everyone residing within the Stations serv¬ 
ice area consistent with the requirements of good taste and the manage¬ 
ments conception of the needs of the people residing in the area, and to 
extend the program day as much as possible (R. 3057). There has never 
been any agreement among the stockholders, officers, directors or any 
of them to make KGUL-TV a Houston station rather than a Galveston sta¬ 
tion (R. 3058). There has never been any intention on the part of the 
management of KGUL-TV to neglect Galveston programming for programs 
directed to or on behalf of the people living in Houston or any other areas 
( Ibid. ). 

In Gulfs original application for construction permit (1952), a 
proposed program schedule was submitted to the Commission (R. 3753-5, 
3072). The schedule and its analysis were made on the basis of a total 
of 30 hours per week of broadcasting ( Ibid. ),, KGUL-TV did not propose 
to broadcast network programs (R. 3073). Actually, the Station broad¬ 
cast approximately 81-1/2 hours in June 21-27, 1953; 91-1/2 hours in 
September 21-27, 1953; 99 hours in December 21-27, 1953; 123 hours in 
May 21-27, 1954; 121 hours in August 21-27, 1954; and 122 hours in 
September 21-27, 1954 ( Ibid.) . KGUL-TV broadcast the programs of 
the Columbia Broadcasting System since the commencement of opera¬ 
tions on March 22, 1953 (R. 3074). 

Gulf did not propose in its original application to broadcast network 
programs because there had been no negotiations with any networks at 
the time of filing (Ibid.). After the grant of the application, the Station 
secured a network affiliation, believing that the programming of the Sta¬ 
tion would be improved thereby, and that such programming would con¬ 
tribute substantially to the chances of survival of the Station ( Ibid .). As 
a result of the network affiliation, the Station was able to increase hours 
of operation from the proposed 30 hours to approximately 120 hours per 
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week, and fine television programs were brought to the audience in the 
entertainment and public service field ( Ibid. ). The increase in broad¬ 
cast hours, of course, substantially changed the percentage analysis of 
various program segments as listed in Gulfs original application to the 
Commission (R. 3075-6); broadcasting experience also caused changes 
in the estimate of local needs (R. 3153). 

The primary responsibility for supervision of programs in the cate¬ 
gories of education, agriculture, discussion, and religion - "Public serv¬ 
ice programs" - was entrusted to the program director, and was dele¬ 
gated largely to a Director of Public Service Programs of KGUL-TV in 
April of 1954 (R. 3111). On April 5, 1954, the General Manager of the 
Station wrote letters to the 56 public service and civic organizations which 
could be located in the telephone book of Galveston and surrounding areas 
(R. 3112, 3676). Approximately 45 of the organizations were located in 
Galveston (R. 3676). 

The letters announced the appointment of a Director of Public Serv¬ 
ice Programming for KGUL-TV, and reminded the organizations that KGUL 
TV "is here to be of assistance to you in your public service work" (R. 
3675). The letter also invited the organizations to feel free to call the 
Public Service Director, giving his telephone number and the Station's 
address, and concluded with tlfe statement, 

"We will look forward to seeing you and helping you 
wherever and whenever we can." ( Ibid .) 

The Public Service Director was appointed as a natural result of the 
increase in the staff of the Station from 23 persons in March 1953, to 50 
persons in December 1953, to 78 persons in August 1954 (R. 3115-6). His 
addition to the staff also resulted from the increased experience of manage¬ 
ment in the operation of a Galveston Station ( Ibid .). The Public Service 
Director's duties include contacting eleemosynary, public service, and 
civic organizations, informing them of the Station's interest in their type 

s •. 

of programming, assisting them in preparing their programs and spot 
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announcements, scheduling, and interviewing representatives of the or¬ 
ganizations on television broadcasts (R. 3116-7). The Public Service 
Director was experienced in the broadcasting field (R. 3219-3228), had 
served on publicity, radio and television committees of many organiza¬ 
tions in Galveston and belonged to Galveston organizations (R. 3235-6). 

He was employed on a half-time basis by KGUL-TV in April of 1954 and 
became a full-time employee after two months (R. 3229). 

The Public Service Director made contact with all of the 56 organi¬ 
zations to which Gulf sent letters on April 5, 1954 offering cooperation in 
broadcasting public service programs (R. 3235-6). Within two weeks after 
he joined the Station, the Public Service Director instituted a daily sus¬ 
taining program devoted exclusively to public service , known as "Eleven 
Video Lane" (R. 3230-1). He also interviewed representatives of various 
organizations on the program (Ibid. ). There were two other regular live 
programs on which representatives of public service organizations ap¬ 
peared - "This Afternoon, " three times a week, and "Fun For All," five 
times a week (R. 3237). 

The Station was approached from time to time by civic, fraternal, 
public welfare, educational, and religious organizations for sustaining 
time (R. 3117, 3119). Such requests were never refused (R. 3119). The 
Stations practice was the same with respect to sustaining spot announce¬ 
ments on behalf of such groups ( Ibid .). The quadruple increase in broad¬ 
cast hours resulted in a substantial increase in the number of both commer 
cial and public service spot announcements as compared with the original 
proposal of Gulf (R. 3120). 

In addition to making contacts in and about Galveston with public serv 
ice organizations, the Public Service Director made contacts with organ¬ 
izations in Texas City, LaMarque, Hitchcock, Alta Loma, Algoa (all in 
Galveston County); Freeport, Brazos Port, Alvin, Angleton, and Bay City, 
in Brazorias County; and in Houston and Harris County (R. 3238). In all 
instances when time has been requested by public service organizations, 
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the Station has been able to supply the requested time on the date re¬ 
quested or within two days thereof (R. 3239). 

During the period January 1 - October 5, 1954, KGUL-TV broadcast 
on the program "Eleven Video Lane" 127 appearances (sustaining) of repre 
sentatives of organizations which may be classified as public service, 
religious, government, education and culture, public health, agricultural, 
military and veterans affairs, charity, civic and fraternal (R. 3678). 

The following table analyzes the appearances according to the location 
of the various organizations ( Ibid .): 

Guest Appearances By Locality 



Times 

Per cent 

Galveston (city only) 

82 

64.6% 

Galveston County Mainland 

8 

6.3 

Houston and Harris County 

26 

20.5 

All Others 

11 

8.6 


Totals 127 100.0% 

During the period January 1 - October 5, 1954, KGUL-TV broadcast 
on the weekly half-hour program (live) ft TV Chapel" 34 programs by Gal¬ 
veston Churches. During the same period, the Station broadcast on the 
program "This Afternoon” 58 appearances by representatives of public 
service organizations such as The Ladies Club of Texas City, Young Ma¬ 
trons Club of Galveston, Trade Representative of Free State of Israel, 

Ball High School of Galveston, Dr. Ted Keady of Houston (Eye Health), 

Mr. Lewis Hall (Eye Health, Galveston), Cerebral Palsy Foundation of 
Galveston, Parent-Teachers Workshop of Galveston ( Ibid .). The follow¬ 
ing table analyzes the appearances according to the location of the organ¬ 
izations represented (Ibid.): 
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Guest Appearances By Localities 

* 

. 

Times 

Per cent 

Galveston (city only) 

26 

44.8% 

Galveston County Mainland 

5 

8.6 

Houston and Harris County 

14 

24.1 

All Others 

13 

22.5 

Totals 

58 

100.0% 


On the program "Fun For All," which commenced on April 26, 1954, 
KGUL-TV broadcast 22 programs on behalf of public service organizations 
such as the National Honor Society of Galveston, Pilot Club of Dickinson, 
Shrine Crippled Children Charity, Galveston Fire Department (R. 3678). 
The following table analyzes the appearances according to the location of 
the organizations represented ( Ibid .): 

Guest Appearances By Localities 


Galveston (city only) 

Times 

13 

Per cent 

59.2% 

Galveston County Mainland 

1 

4.5 

Houston and Harris County 

3 

13.6 

All Others 

5 

22.7 

Totals 

22 

100.0% 


Beginning on April 26, 1954, KGUL-TV broadcast five-minute local 
news and weather programs between the hours of 7:00 and 9:00 a.m. Dur¬ 
ing the summer months, two such programs were broadcast daily, and 
after September 26, four such programs were broadcast daily ( Ibid. ). 

Beginning on September 6, 1954, the Station broadcast a 15-minute 
live agricultural program five days per week called "Rural Reveille" (Ibid .). 
The program was under the direction of the ; KGUL-TV Farm Director, who 
consulted daily with the Galveston County Agent (R. 3234). The County 
Agent appears on the program weekly (R. 3233). 
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Since September 25, 1954, the Station broadcast a remote sustaining 

half-hour program from Galveston’s beach as a promotional effort for the 

* 

tourist industry (R. 3678). During the year, the Station has also broad¬ 
cast nine special events, remote and studio, on-such subjects as dental 
health, Galveston History, Cerebral Palsy Telethon (Ibid. ). 

During the period January 1 - October 5, 1954, KGUL-TV broadcast 
5,922 minutes of sustaining film programs on behalf of public service and 
non-profit organizations such as March of Dimes, Coast Guard, Christo¬ 
phers, Department of Agriculture, U.S. Treasury (R. 3687). The subjects 
of these films included such matters as charity, industry, health, safety, 
military affairs, education, agriculture, travel, government, civic affairs, 
education, agriculture, travel, government, civic affairs, Chamber of 
Commerce. The following tables show the distribution of these sustaining 
film programs on the basis of the source of the requests for the broad¬ 
casting of the films (Ibid .): 

Distribution of Requests for Total 
Sustaining Film Program Time 

Minutes Per cent 


Galveston 

741 

12.5% 

Houston 

200 

3.4 

National 

4981 

84.1 


5922 

100.0% 


Distribution of Requests for Galveston-Houston 
Sustaining Film Program Time_ 



Minutes 

Per cent 

Galveston 

741 

78.7% 

Houston 

200 

21.3 


941 

100.0% 


In the period January 1 - October 5, 1954, KGUL-TV broadcast 
1, 544 non-commercial spot announcements, exclusive of promotional spot 
announcements of sustaining programs (R. 3695). The announcements were 
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broadcast on behalf of such organizations as the Army, Navy, Air Force, 
Veterans Administration, March of Dimes, Safety Campaign, "Jury 
Duty," Schools, Religious groups ( Ibid .). The following tables analyze 
the spot announcements with respect to the source of the requests for 
the broadcasting of the spots (Ibid .): 

Distribution of Requests for Total Non- 
Commercial Spot Announcements_ 



No. of Spots 

Per cent 

Galveston 

839 

54.3% 

Houston 

333 

21. 6 

National 

372 

24.1 


1544 

100.0% 

Distribution of Requests for Galveston-Houston 
Non-Commercial Spot Announcements 


No. of Spots 

Per cent 

Galveston 

839 

71.6% 

Houston 

333 

28.4 


1172 

100.0% 


There is no citation to the record in appellant’s brief to support its 
statement at the second paragraph of page 12 that candidates for political 
office in Houston and Harris County received more broadcast time than 
Galveston candidates, nor is any statement made with respect to the rela¬ 
tive need for such time. The following table taken from the program logs 
of the week of August 21-27, 1954, when both the Galveston and Houston 
studios were in operation, demonstrates that KGUL-TV has not discrimin¬ 
ated against Galveston candidates for public office (R. 3834-3852): 

Broadcasts by Broadcasts by 

Galveston Candidates Houston Candidates 

Aug. 24, James Simpson 10 mins. 

Aug. 24, Fred Green 5 mins. 

Aug. 25, Marsene Johnson 15 mins. 
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* 

Broadcasts by Galveston . Broadcasts by Houston 

Candidates—continued Candidates - -continued 


Aug. 26, William Kugle 

7 mins. 

* 

.. 

Aug. 26, Fred Green 

5 mins. 



Aug. 26, Marsene Johnson 

10 mins. 



Aug. '26, Gene Hosey 

9 mins. 

* ’* * * % 


Aug. 27, James Simpson 

15 mins. 

Augi 27, Byron Johnson 

5 mins. 

Total 

76 mins. 

Total 

5 mins. 


It should also be noted that the record at page 5424, cited in appel¬ 
lant’s brief, page 12, third paragraph, first sentence, does not support 
the statement that all time sales (for Galveston candidates) had to be 
cleared through Gulfs Houston office. 

Promotion 

KGUL-TV achieved its full share of the Galveston television audience 
by October of 1953, but found that its share of the Houston audience was 
excessively low (R. 3069, 1435). Therefore, Gulf concentrated its promotion- 
al activities in Houston, which has always been within the coverage area of 
KGUL-TV (R. 3069, 3659). 

With respect to commercial service to the Galveston area, it has 
been the Station's policy to maintain a consistent determined sales effort 
to serve Galveston business (R. 3058). There is no policy to limit the 
amount of advertising by Galveston business interests, and KGUL-TV has 
never refused a Galveston sponsor who wanted to buy time or spot announce¬ 
ments on the Station (R. 3059). From the commencement of operations, 
KGUL-TV had a special rate for local advertisers in Galveston County 
(and a few small towns outside Galveston County (Ibid. ). The local basic 
hourly rate has been $300 since the commencement of station operation 
whereas the "national” basic hourly rate (which applies to all business 
not covered by the local rate) was initially $600 and later $700 (R. 3060). 

The lower local rate was established because it was felt to be a realistic 
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rate for local Galveston advertisers who would not benefit from the wider 
coverage of the Station beyond the Galveston area (R. 3061). The Sta¬ 
tion also has maintained at the Galveston studio and offices a salesman 
whose full-time responsibility is Galveston and Galveston County sales 
(R. 3062). 

The lower Galveston time rates were not published in Standard 
Rate and Data because the publication has no distribution in Galveston 
(R. 1471). 


Studios 


The table below compares some aspects of the physical character¬ 


istics, equipment, program originations, and personnel of the Galveston 
and Houston studios of Station KGUL-TV (R. 3674): 


Total Area 


Live Cameras 


2 - Studio Type 
Permanently 
Installed 


2 - Field Type 
Removable & 
Portable 


Film Cameras 
Film Projectors 


2 

2 


1 (for slides 
only) 

None 


Network Interconnection Yes 


No 


Micro Wave Relay Equipment 


2 - Permanent- 1 - Field Type 
ly Installed Removable & 

Portable 


Audio Control Equipment 


Console Per¬ 
manently In¬ 
stalled 


Remote type 
amplifier. - 
Removable & 
Portable 


Test Equipment 
Film Processing Equipment 
Art Facilities 
Program Personnel 


Complete 

Yes - Complete 

Yes 

20, & 1 part- 
time 


Bare minimum 
No 
No 
3 


Galveston 


Houston 


Weekly Program Originations 78 10 

(week ending October 6, 1954) 

(6 programs per week originate partially from both Studios) 

Weekly Program Time 

Originating from 28 hrs. 07 mins. 3 hrs. 13 mins, 

(week ending October 6, 1954) 

Station Announcement 

Originations 537 None 

(week ending October 6, 1954) 

The main studio of KGUL-TV has been located in Galveston since 
the commencement of operation on March 22, 1953 (R. 3672); the Hous¬ 
ton auxiliary studio began operation in August 1954 (R. 1928). The Gal¬ 
veston studio has been expanded on four occasions since March 22, 1953 
(R. 3672) whereas the Houston studio has remained as originally con¬ 
structed and there are no plans for expansion (R. 2033). In May of 
1953, 940 square feet were added to the original 3140 square feet of the 
Galveston studio and offices (R. 3672); in January of 1954, 1,000 square 
feet were added; in March of 1954, 565 square feet were added; and in 
November of 1954, 2975 square feet were added, totalling 8, 620 square 
feet (Ibid, ). 

The live cameras in the Houston studio are field type cameras and 
they are used for all remote broadcasts (R. 2063); the live cameras in 
the Galveston studio are of the studio type ( Ibid. ). The entire Galveston 
studio is sound-proofed whereas the Houston studio is only partially sound¬ 
proofed (R. 3106). The Galveston studios were designed with emphasis 
on program continuity in that dual microwave equipment is provided in 
Galveston (but not in Houston) so that failure of one microwave link 
would not put the Galveston studio off the air (R. 3100-1). The audio 
installation in Galveston is more complex than in Houston for continuity 
purposes (R. 3101); and the test equipment in Galveston is complete 
whereas the test equipment in Houston is a bare minimum needed to 
service the usual remote system (Ibid.). 
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As of August 5, 1954, the distribution of employees between the 
Galveston and Houston studios was as follows (H. 3749): 



Galveston 

Houston 

Engineering Dept. 

i ■ 

20 

8 

Program Dept. 

13 

3 

Traffic Dept. 

2 

- 

General Administrative Dept. 

5 

3 

Film Dept. 

3 

- 

Accounting Dept. 

4 

- 

Sales Dept. 

1 

5 

Publicity Dept. 

2 

- 

Merchandizing Dept. 

- 

3 


50 

22 


The following functions are carried on in the Galveston offices: 
Program planning, engineering administration, auditing, accounting, 
purchasing, personnel records, general administrative matters includ¬ 
ing contacts with government agencies (R. 3108-9). In the Houston offices, 
national sales, Houston sales, regional sales, merchandizing and pub¬ 
licity are carried on, as well as subordinate functions of programming 
and engineering. The bulk of outgoing mail is handled at the Houston 
studio because of the merchandizing function performed at that studio 
(R. 3103-4), and the bulk of the incoming mail goes to the Galveston 
offices (R. 3104). The incoming mail received at Galveston includes 
correspondence from government agencies such as the Federal Com¬ 
munications Commission, Internal Revenue, Wage and Hour Division 
of the Department of Labor, consulting engineers, Washington attorneys, 
official mail from CBS Television, reimbursements from customers 
(R. 3105). The Station does its banking with two banks, both located 
in Galveston, and has no bank accounts in Houston ( Ibid.) . The pay¬ 
roll for all personnel is prepared in Galveston ( Ibid .). It is the General 
Manager’s policy to spend alternate days at the respective studios (R. 3108). 

.-s 

V f£ 

*t 
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The Station’s Director of Public Service Programming, is located 
at the Galveston studios and offices (R. 3749), and all of the Station’s 
sustaining live programs are produced at the Galveston studio (R. 1969). 
In addition, all commercial live programs produced directly by KGUL- 
TV are produced at the Galveston studio (Ibid .). The live (commercial) 
programs produced at the Houston studio are programs requested to be 
broadcast there by the advertisers or their agencies (R. 1970). In fact, 
the ability of Gulf to furnish equipment in the Houston studio as a con¬ 
venience to advertisers was a prime consideration in the establishment 
of the Houston studio (R. 1976). 

The table below compares the programs originated in the Galveston 
and Houston studios during the weeks of August 21-27, 1954, and Sep¬ 
tember 21-27, 1954, as shown on the Station’s program logs (R. 3834- 
3871): 



Studio Originated Programs 



August 21-27, 1954 

• 

Studio 

No. of Programs 

Minutes 

Galveston 

39 

671 

Houston 

12 

324 

Both 

6 

September 21-27, 1954 

195 

Galveston 

37 

572 

Houston 

10 

351 

Both 

5 

175 
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Station Identification Announcements 

The Commission's Rule 3.652 reads as follows: 

"(a) A licensee of a television broadcast station 
shall make station identification announcement (call 
letters and location) at the beginning and ending of 
each time of operation and during; the operation 
on the hour. The announcement at the beginning 
and ending of each time of operation shall be by 
both aural and visual means. Other announcements 
may be by either aural or visual means. * * * " 

Station KGUL-TV has adhered to the following practices with re¬ 
spect to station identification: At the beginning and end of each broad¬ 
cast day, the station is identified by call letters, "Galveston," and 
"Channel 11," both aurally and visually (R. 3090). In addition, during 
these announcements, the statement is made that the transmitter is lo¬ 
cated near Arcadia, Texas, and that the main studios are located at 11 
Video Lane in Galveston; aural and visual power is also stated (Ibid. ). 
During the broadcast day, the station is identified on the hour aurally 
or visually by call letters, "Galveston" and "Channel 11" (Ibid.). 




STATUTE INVOLVED 

The statute involved is the Communications Act of 1934, as amended. 
The pertinent provisions thereof, not printed in appellant's brief, are 
printed as a Supplement hereto. 


SUMMARY OF ARGUMENT 

# 

Appellant's points I, n, and IV concern matters of fact and law 
which were never presented for consideration by the Commission. Conse¬ 
quently, these aspects of the appeal should be dismissed or denied under 
the provisions of Section 405 of the Communications Act of 1934, as 
amended, and generally for failure of appellant to exhaust its adminis¬ 
trative remedies. Thus, appellant never argued to the Commission 
(I) that it was entitled to have its pre-grant objections to Gulf's 


application disposed of formally and expressly, (IQ that the Commis¬ 
sion was required to adopt as its own any of the issues in appellants 
protest, or (IV?that the Commission was required to make detailed and 

specific rulings on appellants proposed findings of fact and conclu- 

* 

sions of law and exceptions to the Examiner's Initial Decision. 

Appellants points I and Vm are not properly in issue under 
this appeal. (I) If the Commission erred in not disposing expressly 
of appellants pre-grant objections to Gulf’s application, the error 
was committed and appellant injured on September 1, 1954, when the 
Commission granted the application, and an appeal was required to 
be filed within thirty days of the Commission’s action under Section 
402(b) (6) and 402(c) of the Communications Act. The appeal on this 
ground is 16 months late and should not be considered under this ap¬ 
peal. (Vm) If the Commission erred in ruling that appellant had 
no right to the issuance of a cease and desist order against certain prac¬ 
tices of Gulfs television station, the error was committed and appel¬ 
lant injured on October 27, 1954 when the Commission so ruled. The 
appeal on this ground is 15 months late and should not be considered 
under this appeal. 

Appellant had no right to consideration of its pre-grant objections; 
the protest procedure under Section 309 (c) of the Communications Act 
is exclusive (Point Q. 
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The Communications Act does not require the Commission to 
adopt as its own any issues specified in a protest under Section 309 (c) 
(Point II). 

The Examinees Initial Decision stated proper findings and con¬ 
clusions and the basis therefor with respect to protest hearing issue 
No. 4 (station identification announcements) and issue No. 6 (main 
studio location) (Point III). 

The Commission did not err in concluding that Gulf's proposed 
operation would not violate any of the Commissions allocation rules 
or policies, because Station KGUL-TV would continue to be a Galves¬ 
ton Station (Point V). 

The Commission gave proper consideration to all pertinent evi¬ 
dence in concluding that Gulf's Houston studio was not established con¬ 
trary to law, and the facts support the Commissions conclusion (Point 
VI). 

The Commission properly concluded that Gulf's station identifica¬ 
tion announcements did not violate the Commissions Rules (Point VH). 

With respect to the appeal on the ground that the Commission erred 
in failing to institute a cease and desist order proceeding against Gulfs 
station identification announcements, appellant has no right of appeal 
(even if the appeal had been timely filed) because it had no relevant 
right or remedy before the Commission (Point VIII). 


ARGUMENT 


I. Appellant's appeal from the Commissions alleged failure 
to act on its objections filed prior to Gulf's original grant 
is untimely; it relies on ^question of law upon which the 
Commission has been afforded no opportunity to pass; and 
appellant had no right to consideration of its objections 
by the Commission . 

On August 30, 1954, appellant filed with the Commission certain 
objections to a grant of the pending subject application of Gulf. On Sep¬ 
tember 1, 1954, the Commission granted inter venor's application without 
hearing pursuant to Section 309 (a) of the Communications Act of 1934, as 
amended. Subsequently, appellant protested the grant under Section 309 
(c) of the Communications Act, and participated in a hearing which cul¬ 
minated in a decision of the Commission and this appeal. Appellant now 
complains and seeks to establish as an issue in this appeal after the pro¬ 
test hearing that the Commission erred in failing to consider the objec¬ 
tions of appellant filed prior to the original grant without hearing of 
September 1, 1954. 

A. Assuming arguendo that the Commission erred in not disposing 
expressly of appellant's pre-grant objections to Gulfs application, ap¬ 
pellant was injured on September 1, 1954, when the Commission granted 
Gulfs application without hearing and without express reference to ap¬ 
pellant's objections. Appellant was required to appeal to this Court within 
30 days under Section 402(b) (6) and 402(c) of the Communications Act as 
a person aggrieved by the Commission's order granting the construction 
permit, or forego its appeal. Clearly, the Commission's decision after 
the protest proceeding under Section 309 (c) of the Communications Act 
did not in any way affect appellant's right of appeal on the basis of its 
objections filed prior to Gulfs original grant without hearing. This as¬ 
pect of the appeal is approximately 16 months late and should not be 
entertained. 
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B. While appellant filed certain objections with the Commission 
prior to the original grant of Gulfs construction permit, it has never 
raised before the Commission the matter of law now presented to the 
Court under Section 309 of the Communications Act and Section 6(d) of 
the Administrative Procedure Act. Under Section 405 of the Communica¬ 
tions Act, an appellant must have presented an appealed question of law 
to the Commission by petition for rehearing or otherwise as a condition 
precedent to judicial review. Since appellant has not complied with 
Section 405 of the Act, this aspect of the appeal is foreclosed. 

C. Moreover, appellants filing of its pre-grant objections was not 
the exercise of a right which could be violated by the Commission. Sec¬ 
tion 309 of the Communications Act provides an exclusive procedural pat¬ 
tern for interested persons to contest the grant of a broadcast construction 
permit. Under Section 309, the objector has the right to protest a grant, 
have the grant stayed (under ordinary circumstances), have a hearing, 
and take an appeal to this Court from the Commissions decision in the 
proceeding - and no other rights or remedies. If this statutory scheme 

of protest is not the exclusive remedy of such persons as appellant in this 
case, then it must follow that the Commission is required to give an ob¬ 
jector two rights of protest - one prior to a grant of the application, and 
one subsequent to a grant of the application. Such a duplicative and waste¬ 
ful procedural process should not be read into the Communications Act by 
the Court in the absence of any supporting statutory language. 


The Senate Report on Communications Act Amendments, 1952 (Sen. 
Rep. No. 44, 82d Cong., 1st Sess., to accompany S. 658, 1 RR p. 10:279) 
at Section 8 corroborates the above-stated principle: 



"This section amends Section 309 of the present Act, which 
deals with the procedural steps involved in obtaining a li¬ 
cense. It is the purpose of this section * * * to make def ¬ 
inite and certain the procedural rights and remedies of 
those who oppose * * * a new instrument of author iza- 
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The fact that the Commission may or should consider any objections com¬ 
ing to its attention before acting on a pending application in no way confers 
an additional right or remedy on an opponent of a grant. Having had no 
right to file its pre-grant objections, appellant was not injured by the 
Commissions failure to dispose of its objections expressly. 

n. Appellant's appeal from the failure of the Commission to 
adopt any of the issues specified in the protest is foreclosed 
by appellant's failure to raise the question of law before the 
Commission; further, appellant's point is contrary to the 
provisions of Section 309(c) of the Communications Act. 

Appellant urges (in its Brief, pp. 26-33) that the Commission erred 

by failing to adopt any of the issues raised in appellant's protest filed with 

the Commission on September 29, 1954. Appellant's theory is that 

" * * * Section 309 (c) requires the Commission to spe¬ 
cifically adopt factually supported disqualifying issues 
specified in a sworn protest filed under that section." 

(Brief for Appellant, p. 27.) 

A. Appellant did not request in its protest that the Commission 
adopt the issues specified therein, nor did it file a petition for reconsid¬ 
eration or rehearing when the Commission granted the protest but ex¬ 
pressly refused to adopt appellant's issues. Appellant's exceptions do not 
contain any allegation of error with respect to the failure of the Commis¬ 
sion to adopt appellant's issues, and appellant filed no petition for rehear¬ 
ing after the Commission published its decision in the protest hearing. 

As a matter of fact, it is doubtful whether appellant's notice of appeal 
in this cause includes an allegation of error by the Commission in this 
regard. It is sufficient, however, that appellant did not assert to the 
Commission its alleged right to have its protest issues adopted by the 
Commission under the provisions of Section 309(c) of the Communications 
Act. It follows that this aspect of the appeal is foreclosed by Section 405 
of the Act. 
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B. Assuming arguendo appellants interpretation of Section 309 
(c) of the Act as set forth in its brief, appellants point fails because 
nowhere in its argument (Appellants Brief, pp. 26-33) does appellant 
demonstrate that its protest issues were disqualifying or that its protest 
issues were ’’factually supported." (It is assumed that factually sup¬ 
ported” means support convincing to reasonable men.) Furthermore, 
since appellant did not present this matter of law to the Commission and 
the Commission did not write an opinion on the subject, it is possible 

to conjecture that the Commission did consider and decide that the issues, 
or some of them, were not disqualifying and that the proffered ”factual 
support, ” or some of it, was not reasonable ”factual support. ” The very 
failure of the Commission to adopt the protest issues as its own would 
indicate that the Commission felt the issues (or some of them) were not 
disqualifying and/or there was inadequate support for them (or some of 
them). However, regardless of whether the Commission considered these 
things, certainly the Commission cannot be charged with error for failing 
to do that which it was not requested to do, and the Court should not con¬ 
sider this portion of the appeal, which does not assert anything beyond 
an abstract proposition of law. 

C. In any event, however, appellants point is without merit. Sec¬ 
tion 309(c), as of the time of the subject protest, provided: 

”The Commission shall, within thirty days from the date 
of the filing of such protest, enter findings as to whether 
such protest meets the foregoing requirements and if it 
so finds the application involved shall be set for hearing 
upon the issues set forth in said protest, together with 
such further specific issues, if any, as may be pre¬ 
scribed by the Commission. In any hearing subsequent¬ 
ly held upon such application all issues specified by the 
Commission shall be tried in the same manner provided 
in subsection (b) hereof, but with respect to all issues 
set forth in the protest and not specifically adopted by 
the Commission, both the burden of proceeding with the 
introduction of evidence and the burden of proof shall be 
upon the protestant. ” 


22 


The procedural scheme is clear: (1) the protestant’s issues must be 

set for hearing with the burden of proof resting on the protestant; (2) the 

Commission may specify further issues on its own motion with the burden 

resting on the applicant; and (3) if the Commission would have specified 

an issue on its own motion which is already, perforce, included in the 

hearing via the protest, the Commission may adopt the issue as its 

own. The appellant has constructed an elaborate theory on an incidental 

negative reference in the statute to 

" * * * but with respect to all issues set forth in 
the protest and not specifically adopted by the Com¬ 
mission, both the burden of proceeding * * * and the 
burden of proof shall be upon the protestant." 

In the absence of direct language, the Commission cannot be charged 
with the affirmative duty of adopting any issues specified by a protestant. 

III. The Examinees Initial Decision stated findings and con¬ 
clusions, and the basis therefor, with respect to issues 
No. 4 and No. 6, and the Commission properly denied ap ¬ 
pellants petition to remand the proceedings to the Exam- 

i 

iner for further statement of conclusions. 

■■ ■ 1 — — - -■ ■ — - 

Appellant complains that the Examinees Initial Decision in the 
proceeding appealed from did not comply with the requirements of Sec¬ 
tion 409(b) of the Communications Act in that the Exam iner failed to 
make conclusions and to state the basis therefor with respect to issues 
No. 4 and No. 6. The pertinent portion of Section 409 (b) reads as fol¬ 
lows: 

"All decisions, including the initial decision, shall 
become a part of the record and shall include a state¬ 
ment of (1) findings and conclusions, as well as the 
basis therefor, upon all material issues of fact, law 
or discretion, presented on the record; ***** 

Issue No. 4 raises the question of whether Gulf had made station 
identification announcements in violation of the Commissions Rule 3.652. 
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In paragraph 33 of the Initial Decision (R. 5073), the Examiner made 
the following findings of fact: 

"Houston Consolidated contends that KGUL-TV 
has violated Section 3.652(a) of the Commission's 
Rules in making periodic station identification announce¬ 
ments, especially by its use of oral announcements such 
as 'This is K-GUL-TV, CBS television for the Galves¬ 
ton-Houston area', 'K-GUL-TV, CBS television station 
serving the Texas Gulf Coast area', or 'K-GUL-TV, 

CBS television serving the greater Gulf Coast area'. 

A preponderance of the reliable, probative, and sub¬ 
stantial evidence shows that these statements are not, 
nor are they intended by KGUL-TV as station identifi¬ 
cation announcements, but are merely station promo¬ 
tion, advertising to the listening audience that KGUL- 
TV is the affiliate of CBS in the Galveston, Houston, 
and Gulf Coast area, and that, accompanying such oral 
statements is a visual slide or film with the following 
or similar wording: 'Your CBS Station, KGUL-TV, 

Channel 11, Galveston'. On the basis of the entire 
record it is found that, at the beginning and end of 
each broadcast day, KGUL-TV announcements identi¬ 
fy the station by call letters 'Galveston' and 'Channel 
11', both aurally and visually. In addition, at these 
times, the announcement is made that the transmitter 
is located near Arcadia, Texas, and that the main 
studios are located at 11 Video Lane, Galveston, and 
the station's aural and visual power is also given. Dur¬ 
ing the broadcast day, the station is identified on the 
hour visually or aurally by call letters, 'Galveston' 
and 'Channel 11'." 

* s 

From the above-stated findings of fact, it is clear that the Examiner 
found that KGUL-TV did not engage in practices contrary to the require¬ 
ments of Rule 3.652. In paragraph 7 of the conclusions of the Initial De¬ 
cision (R. 5083), the Examiner concluded: 

"Houston Consolidated has not discharged the bur¬ 
den placed upon it to establish the affirmative of the 
issues requested by it in its protest and set out by the 
Commission in its Memorandum Opinion and Order 
designating this proceeding for hearing." 

The word "issues" included, of course, issue No. 4. 
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Issue No. 6 raises the question of whether Gulf constructed its 
Houston studio without prior approval of the Commission in violation 
of Section 319 of the Communications Act. The Initial Decision devoted 
three pages and five paragraphs (R. 5073-5077) to detailed findings of 
fhct on issue No. 6. At paragraph 7 of the conclusions of the Initial 
Decision (R. 5083) the Examiner concluded that Gulfs Galveston studios 
are its "main" studios and that, therefore, it was not necessary for Gulf 
to obtain permission from the Commission to construct its Houston studio. 

Where a record and the resultant findings of fact present substantial 
questions of law, policy, or logical deduction, it may be necessary for 
the Commission and the Examiner to present long, complicated, and 
closely reasoned conclusions. In this proceeding, however, the record 
and findings of fact on Issues No. 4 and 6 lead so clearly and exclusively 
to the conclusion that Houston Consolidated has failed completely to sus¬ 
tain its burden of proof in each instance, that a mere statement of the 
only possible conclusion is all that can reasonably be required under 
Section 409(b) of the Communications Act. 

Houston Consolidated was fully aware from the language of the Ini¬ 
tial Decision that the Examiner had concluded that it had not proved its 
case with respect to Issues No. 4 and 6, and it knew the reasons why the 
Examiner reached his conclusions. In view of these facts, and the fact 
that the Initial Decision complied with the technical requirements of Sec¬ 
tion 409(b) of the Act, this.point of appellant's appeal must be denied. 
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IV. Appellants allegation that the Commission erred in fall¬ 
ing to set forth detailed and specific rulings on appellants 
proposed findings of fact and conclusions of law and ex- 

. ceptlons to the Initial Decision should not be considered 

« 

by thef Court because appellant did not raise the question 
of law before the Commission. 

Point IV of appellants brief is concerned with the alleged error 
described above. Appellant did not raise before the Commission the mat¬ 
ter of law upon which it bases thi$ point of its appeal, by petition for re¬ 
hearing or otherwise, nor dpes the appellants brief so assert. It follows, 
under the provisions of Section 405 of the Communications Act, that appel¬ 
lant has not met the condition precedent to judicial review of this matter 
and that, therefore, the Court should not consider this aspect of the appeal. 

V. The Commission properly concluded that a grant of Gulfs 
application would not violate Section 307 (b) of the Com¬ 
munications Act, Rules 3.607 or 3.685, or be inconsis¬ 
tent with the Commission's Sixth Report and Order. 

Appellant’s basic theory of its case is, apparently, that KGUL-TV 
is a Galveston station; that a Galveston station should be limited in its 
function to serving, both with respect to reception and transmission, the 
City of Galveston and its immediate environs; and that Gulf proposes to 
violate the spirit of the allocation plan, even though it conforms to the 
Rules and Standards, by serving more than the City of Galveston and its 
immediate environs. Furthermore, appellant urges that Gulf is especially 
to be condemned because it proposed in its original application an opera¬ 
tion somewhat more in keeping with appellant’s limited service theory 

'k,i. ■* • • 

than its subsequently broadened service with respect to physical coverage, 
hours of operation, programming, staff and studios. 

Under the provisions of the Communications Act, especially Section 
307 (b), under the Commission's Rules and Standards and policy stated 







in the Sixth Report and Order, and under the policy of the Commission 
as expressed in the case of Versluis Radio and Television, Inc. (9 R.R. 
1123), the proper functions of a television station are as follows: 

(1) The station must provide a minimum signal strength to the as¬ 
signment city. (Rule 3.685) 

(2) The station should provide as extended coverage as it can 
through the use of as much power and as great antenna height as possi¬ 
ble up to the maxima specified in the Rules and Standards. Equitable 
and efficient distribution (which is required by Section 307 (b) of the Act) 
of television service under the allocation plan depends upon use of the 
station powers and antenna heights permitted by the Rules. Thus, para¬ 
graph 103 of the Sixth Report and Order (3 R.R. p. 91:633) reads: 

T The Commission in seeking to establish a nation-wide 
television assignment plan which will provide service 
to the people of the United States for years to come is 
basing the Assignment Table in large part on a system 
of minimum station separations. These station separa¬ 
tions, together with the station powers and antenna heights 
permitted by the Rules , will establish the nature and ex- 
tent of the protection from interference to be accorded 
to television stations. The use of this system of station 
separations, we believe, will more easily and more like¬ 
ly bring about a truly efficient and equitable distribution 
of television service than would a system based upon 
protected contours.* M (Emphasis supplied.) 

Furthermore, paragraph 151 of the Sixth Report and Order (3 R.R. p. 

91:647) contains this statement: 

"Accordingly, we believe that the provisions with re¬ 
spect to increased power made herein are required 
in the public interest in order to provide a more effec ¬ 
tive use of the portion of the spectrum devoted to tele ¬ 
vision broadcasting. ” (Emphasis supplied.) 

Since there is no provision or recommendation of the Rules and Standards 
requiring or urging use of less than maximum power and antenna height 
under any circumstances, any increase in the power or antenna height 
of an existing station must result in an increase in the efficient use of 
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the television facility in accordance with the Communications Act, the 

Commissions Rules and Standards, and the Sixth Report and Order. 

# t 

It follows logically from the provisions of Section 307 (b) of the 
Communications Act, from Priority No. 1 of the Sixth Report and Order 
(par. 63, (Id. at p. 91:620) - "To provide at least one television service 
to all parts of the United States"), and from the statements contained in 
the preceding paragraph, that it is the proper function of a television 
station to cover as much area of the country in which people can and do 
reside rather than bodies of water where people do not live. 

It is the function of a television station to provide an adequate trans¬ 
mission facility for, among others, the city to which the station's chan¬ 
nel is assigned. The station cannot neglect its duty to provide an ade¬ 
quate outlet for local self-expression, in accordance with the needs of 
the assignment city, in favor of any other community or area. ( Versluis 
case,, loc_. cit . supra) . 

There are other functions of a television station, of course, but 
they are not pertinent here. 

The invalidity of appellant's basic theory of its case is manifest 
upon consideration of the preceding discussion. A television station is 
not, ideally, a "local" facility intended to provide reception to its as¬ 
signment city and immediate environs; rather, it should attempt to serve 
as large an area and population as possible within the limitations of the 
Rules and Standards. At the same time, a television station must provide 
adequate transmission facilities for the assignment city, among others. 
This, of course, is solely a matter of programming. 

With respect to coverage, there is obviously no substance to appel¬ 
lant's view that Gulf has failed to fulfill its representations to the Com¬ 
mission. While it is true that Gulf has increased its coverage in the 
past and now proposes further to increase its coverage, Gulf has always 
secured (as it had to) appropriate Commission authorization to increase 
its coverage upon application therefor. 
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With respect to programming, it is clear that Gulf has not adhered 
to its original representations to the Commission - it has exceeded its 
representations and performed in a fashion superior to its original 
representations. As concluded by the Examiner, this is obviously not 
a cause for censure; Gulf considers its programming improvement to 
be a cause for commendation. Asa technical matter, furthermore, the 
Commission does not require that a licensee constantly revise its pro¬ 
gramming representations to the Commission when its station improves 
upon its original programming representations. 

There has been no showing that the operation proposed by Gulf 
would violate any Rules or Standards of the Commission. Appellant's al¬ 
legations in this regard have been based upon the "spirit" of the Commis¬ 
sion's Rules and Standards - as interpreted by appellant (erroneously). 
However, Gulf does not content itself with the failure of appellant to provide 
evidentiary support for its allegations but points to the following facts: 

(1) No area (or population)now served by KGUL-TV would lose serv¬ 

ice under the operation proposed for KGUL-TV, but would receive im¬ 
proved service. (cf. Wilton E. Hall v. F.C.C ., No. 13,231 C. C. A.D. C. 
Sept. 6, 1956, _App. D. C._F(2d)_. 

(2) From even its first authorized transmitter site KGUL-TV could 
have served Houston with a Grade A and a principal city signal using max¬ 
imum power and antenna height permitted by the Rules. 

(3) The minimum field intensity to be supplied to Galveston under 
the proposed operation of KGUL-TV would be 7 db (which is 2.2 times) 
greater than the 77 dbu minimum signal required under the Commission's 
Rules. 

(4) KGUL-TV, operating as proposed, will increase its land cov¬ 
erage by 2374 square miles within its Grade A contour and by 3810 square 
miles within its Grade B contour. These facts establish beyond any doubt 
that the application of Gulf complies not only with the Rules and Standards 
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but with the basic purposes and reasoning behind the allocation Rules 
and Standards. 

With the evaporation of the appellant's allegations that Gulf pro¬ 
poses to violate the Commission's allocation Rules, there remains only 
the question of whether KGUL-TV's programming would neglect Galves¬ 
ton (for the benefit of Houston). Houston Consolidated, which had the 
burden of proof on all the issues herein, chose to meet its burden of 
proof on this issue by reference to Gulf's past performance. It chose 
to attempt to prove that KGUL-TV had in the past neglected the needs 
of^Galveston, and to ask the Commission to decide therefore that the 
Station would continue to do so under its new construction permit. 

Again Gulf did not rest upon appellant's failure of proof, but es¬ 
tablished affirmatively the following conclusive facts: 

(1) KGUL-TV has never refused sustaining time to any public wel¬ 
fare, non-profit organization. 

✓ ‘v 

(2) KGUL-TV has never refused sustaining time to any public wel¬ 
fare, non-profit organization for spot announcements. 

(3) KGUL-TV has affirmatively solicited public welfare, non-profit 
organizations in Galveston and elsewhere to use sustaining time for their 
respective purposes. 

(4) KGUL-TV has provided a full-time Director of Public Service 
Programs to solicit, and assist in the production of, public welfare, non¬ 
profit programs and spot announcements. 

(5) KGUL-TV has broadcast substantial numbers of public welfare, 
non-profit programs and spot announcements on a sustaining basis, and 
has broadcast substantially more of such programs for Galveston and 
Galveston County organizations than for Houston organizations. 

(6) KGUL-TV has never refused to sell time to any Galveston busi¬ 
ness man - at one-half its "national rate" (which applies to Houston, 
regional, and national advertisers). 
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It follows from the above discussion, that appellant's fifth point 
must be denied on the merits. 

VI. The Commission properly concluded that Gulf's Houston 
studio was not established in violation of the Commission's 
Rules 3. 613 or 3. 622 or Section 319 of the Communications 
Act . 

Appellant argues that Gulf's Houston studio, established in August 
1954, was the main studio of Station KGUL-TV, and that, therefore, 

Gulf had violated Section 319 of the Communications Act by not securing 
a construction permit therefor from the Commission; that Gulf had vio¬ 
lated Rule 3.613 by locating its main studio outside Galveston; and that 
Gulf had violated Rule 3.622 by not securing authority from the Commis¬ 
sion to modify its television station. Appellant further alleges that the 
Commission arbitrarily found and concluded that the Galveston studio 
of Gulf was the main studio of Station KGUL-TV for the following reason 
(Appellant's Brief, pp. 47-48): 

"However, the Commission closed its eyes to the 
facts and tailored the premise to suit the conclusion 
it wished to reach. While recognizing that the issue 
required a determination upon the basis of a number of 
factors, it refused to consider the significant facts of 
record, and rested the conclusion upon the total per¬ 
centage of programming 'handled' in each studio." 

The facts are not as stated by appellant. In its findings of fact of 
the Decision, the Commission considered the following factors among 
others (R. 5428-31): studio rentals; studio floor space; disposition of 
staff between the two studios; distribution of functions between studios; 
technical equipment at the studios; the handling of programs at the two 
studios; and the origin of "wholly-live" and "film-with-live" programs. 

In its conclusions, the Commission ref erred to the following factors 
(R. 5441-4): the origin of programs; type of buildings housing the studios; 
studio furnishings; comparative rentals; technical equipment; location of 
sales offices and the promotional activities of Gulf. The facts (pp. 11-14, 
supra) overwhelmingly support the Decision. 
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It follows that appellant's argument is factually incorrect, and that 
the Commission actually found and weighed the pertinent facts in arriving 
at its conclusion that Gulfs Galveston studio was its main studio. There¬ 
fore, it must be concluded that the Commission did not err in concluding 
that Gulf did not violate Rules 3.613 or 3.622, or Section 319 of the Com¬ 
munications Act. 

VII. Gulf's station identification announcements were not in 

violation of Rule 3.652, and the Commission's conclusion 
to that effect was not arbitrary and capricious . 

On the basis of the facts set forth above in the counter statement 
at page 15, it is clear that Gulfs station identification announcements 
complied with Rule 3.652. Therefore, the Commission did not commit 
the error alleged. 

Vm. Appellant's appeal from the Commission's alleged errone ¬ 
ous denial of appellant's request for cease and desist 
proceedings under Section 312 of the Communications Act 
is untimely, and appellant has no right of appeal from 
the alleged error . 

A. The Commission ruled on October 27, 1954, that Section 312 
of the Communications Act of 1934, as amended, did not create any right 
in appellant with respect to the issuance of a cease and desist order. 
Consequently, appellant was required to appeal within 30 days from 
October 27, 1954 (see Section 402 of the Communications Act), or fore¬ 
go its appeal. The appeal was filed approximately 15 months too late 
and, therefore, should be disregarded by the Court. The fact that the 
Commission stated in effect on October 27, 1954, that it might issue a 
cease and desist order to Gulf with respect to station identification prac¬ 
tices on its own motion, if the evidence adduced in the protest hearing 
justified such action, did not detract from the finality of the Commission's 
denial of appellant's right with respect to a cease and desist order. 
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B. Section 402 of the Communications Act gives appellant no 
right of appeal from the Commission's ruling on the request for issuance 
of a cease and desist order. Section 10 of the Administrative Procedure 
Act limits appeals to "Any person suffering legal wrong * * * ." As 
demonstrated below, appellant had no right to request issuance of a 
cease and desist order; therefore the Commission's action could not 
constitute a legal wrong. 

Section 312 of the Communications Act literally does not confer on 
any person the right to petition for issuance of a cease and desist order. 
In fact, the language is concerned exclusively with wfaat the Commission, 
alone, may and shall do. In addition, the Conference Report on the 1952 
Communications Act Amendments to accompany S. 658 (House Report 
No. 2426, 82d Cong., 2d Sess., July 1, 1952, 1 RR p. 10:341, 10:347) 
states clearly that the cease and desist provision of Section 312 of the 
Communications Act is intended to give the Commission a means by 

which it can secure compliance with the law and regulations by a licensee. 

* 

The Senate Report on the 1952 Communications Act Amendments (Sen. 
Rep. No. 44, 82d Cong., 1st Sess., January 25, 1951, 1 RR p. 10:271, 
10:282) at Section 11 asserts the same intention with respect to Section 
312 of the Act. There is simply no basis for appellant's assumption that 
it had a right to request or secure the requested cease and desist order. 

In the absence of any right as that asserted by appellant, the Com¬ 
mission could commit no legal wrong by acting in any manner on appel¬ 
lant's request for a cease and desist proceeding. Consequently, appel¬ 
lant had no right of appeal under Section 10 of the Administrative Proce¬ 
dure Act, as well as no right of appeal under Section 402 of the Commun¬ 
ications Act. 

Intervenor's position is in accordance with the interpretation of a 
similar provision of the Federal Trade Commission Act. See Federal 
Trade Commission v. Klesner , 280 U.S. 19, 25-26, 50 S. Ct. 1, 74 
L. Ed. 138. 
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CONCLUSION 

For the foregoing reasons, It is submitted that the Commissi 
orders appealed from should be affirmed. 

Respectfully submitted, 
ARTHUR W. SCHARFELD 


Attorney for Intervenor 


752 National Press Building 
Washington 4, D. C. 

September 20, 1956 
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I, Arthur W. Scharfeld, certify that I have this 20th day of Septem¬ 
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Warren E. Baker, Esq., General Counsel, Federal Communica¬ 
tions Commission; 

W. Ervin James, Esq., Hofheinz, Sears, James and Burns, South 
Coast Building, Houston 2, Texas, Counsel for Appellant. 

Arthur W. Scharfeld 
752 National Press Building 
Washington 4, D. C. 

Counsel for Intervenor 
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SUPPLEMENT 
Statute Involved 

The statute involved is the Communications Act of 1934 (47 U.S.C. 
Section 151 et seq ; Act of June 19, 1934, c. 652, 48 Stat. 1064), as 
amended. The most pertinent amendments are those contained in the 
"Communications Act Amendments, 1952," Public Law 554 (82d Cong.), 
approved July 16, 1952, 66 Stat. 711. 

Sec. 309. (a) If upon examination of any application provided for 
in Section 308 the Commission shall find that public interest, convenience, 
and necessity would be served by the granting thereof, it shall grant such 
application. 

Sec. 402. (a) * * * 

(b) Appeals may be taken from decisions and orders of the 
Commission to the United States Court of Appeals for the District of 
Columbia in any of the following cases: 

(1) By any applicant for a construction permit or station 
license, whose application is denied by the Commission. 

(2) By any applicant for the renewal or modification of 
any such instrument of authorization whose application is denied by the 
Commission. 

(3) By any party to an application for authority to trans¬ 
fer, assign, or dispose of any such instrument of authorization, or any 
rights thereunder, whose application is denied by the Commission. 

(4) By any applicant for the permit required by Section 
325 of this Act whose application has been denied by the Commission, or 
by any permittee under said section whose permit has been revoked by the 
Commission. 
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(5) By the holder of any construction permit or station 
license which has been modified or revoked by the Commission. 

(6) By any other person who is aggrieved or whose in¬ 
terests are adversely affected by any order of the Commission granting 
of denying any application described in paragraphs (1), (2), (3) and (4) 
hereof. 

(7) By any person upon whom an order to cease and de¬ 
sist has been served under Section 312 of this Act. 

(8) By any radio operator whose license has been sus¬ 
pended by the Commission. 

(c) Such Appeal shall be taken by filing a notice of appeal with 
the court within thirty days from the date upon which public notice is given 
of the decision or order complained of. Such notice of appeal shall con¬ 
tain a concise statement of the nature of the proceedings as to which the 
appeal is taken; a concise statement of the reasons on which the appellant 
intends to rely, separately stated and numbered; and proof of service of 
a true copy of said notice and statement upon the Commission. Upon filing 
of such notice, the court shall have jurisdiction of the proceedings and 
of the questions determined therein and shall have power, by order, di¬ 
rected to the Commission or any other party to the appeal, to grant such 
temporary relief as it may deem just and proper. Orders granting tem¬ 
porary relief may be either affirmative or negative in their scope and 
application so as to permit either the maintenance of the status quo in the 
matter in which the appeal is taken or the restoration of a position or status 
terminated or adversely affected by the order appealed from and shall, 
unless otherwise ordered by the court, be effective pending hearing and 
determination of said appeal and compliance by the Commission with the 
final judgment of the court rendered in said appeal. 

Sec. 405. After a decision, order, or requirement has been made 
by the Commission in any proceeding, any party thereto, or any other per¬ 
son aggrieved or whose interests are adversely affected thereby, may 
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petition for rehearing; and it shall be lawful for the Commission, in its 
discretion, to grant such a rehearing if sufficient reason therefor be made 
to appear. Petitions for rehearing must be filed within thirty days from 
the date upon which public notice is given of any decision, order, or re¬ 
quirement complained of. No such application shall excuse any person 
from complying with or obeying any decision, order, or requirement of 
the Commission, or operate in any manner to stay or postpone the en¬ 
forcement thereof, without the special order of the Commission. The fil¬ 
ing of a petition for rehearing shall not be a condition precedent to judicial 
review of any such decision, order, or requirement, except where the 
party seeking such review (1) was not a party to the proceedings resulting 
in such decision, order, or requirement, or (2) relies bn questions of 
fact or law upon which the Commission has been afforded no opportunity 
to pass. Rehearings shall be governed by such general rules as the Com¬ 
mission may establish, except that no evidence other than newly discov¬ 
ered evidence, evidence which has become available only since the origi¬ 
nal taking of evidence, or evidence which the Commission believes should 
have been taken in the original proceeding shall be taken on any rehearing. 
The time within which a petition for review must be filed in a proceeding 
to which Section 402 (a) applies, or within which an appeal must be taken 
under Section 402 (b), shall be computed from the date upon which public 
notice is given of orders disposing of all petitions for rehearing filed in 
any case, but any decision, order, or requirements made after such 
rehearing reversing, changing, or modifying the original order shall be 
subject to the same provisions with respect to rehearing as an original 
order. 
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In The 
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Fob the District of Columbia. Cibcuit 


No. 13,192 


Houston Consolidated Television Company, 

Appellant 


v. 


Federal Communications Commission, 

Appellee 

Gulf Television Company, 

Intervenor 

Appeal from Decisions and Order of the 
Federal Communications Commission 


REPLY BRIEF OF APPELLANT 

I. 

Throughout the skein of Appellee’s argument runs a 
thread of distortion which should be put at rest at thfe 
outset. Appellee seeks to create the impression that 
KGUL-TV has done nothing more in its efforts to identify 
itself with Houston, than the Appellant and other Houston 
television stations have done, and are doing, in their al¬ 
leged exertions to associate themselves with Galveston. 
For example, Appellee states that nothing in the Commis¬ 
sion’s rules or policies requires “that a VHF television 
channel assigned to Galveston must confine its operation 
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to the immediate environs of that city or that a Galveston 
station inay not also serve Houston in the same marmer 
that Houston stations serve Galveston” (FCC Brief, p. 8, 
emphasis added). Appellee deplores the fact that Appel¬ 
lant condemns the operation of KGUL-TV when “its own 
Houston station has broad area coverage including ade¬ 
quate coverage of Galveston” (FCC Brief, p. 15). Appel¬ 
lee further seeks to buttress its argument that Appellant 
is trying to impose upon KGUL-TV a standard of opera¬ 
tion which is not applicable to Houston television stations 
by its assertions that the Commission has rejected “Appel¬ 
lant’s argument that a Houston VHF station might prop¬ 
erly operate to provide broad area coverage but one as¬ 
signed to Galveston might not” (FCC brief, fn. 4, p. 16). 
The Commission goes to great lengths to justify the actions 
of KGUL-TV in failing to live up to its program promises, 
and asserts that the station had expanded its facilities to 
provide service to Houston and had publicized this fact, 
“in order to support itself in competition with Houston 
stations also serving Galveston, . . .” (FCC brief, p. 25). 

The foregoing statements could only be intended to cre¬ 
ate the impression that Appellant and other Houston tele¬ 
vision stations are presently serving Galveston in the same 
manner that Intervenor’s station, KGUL-TV, is serving 
the City of Houston. Such statements are gross distortions 
of the record and calculated to mislead the Court. The 
record shows that Houston television stations do not place 
a “principal city” signal over Galveston. On the other 
hand, the signal of KGUL-TV to the farthest edge of Hous¬ 
ton is 85 dbu, and actually stronger than the signal laid 
down over Galveston. Nothing in the record shows that 
Houston television stations maintain studios in Galveston, 
or that any of their executives and salesmen are located 
in. Galveston. Intervenor’s station KGUL-TV, in contrast, 
has plush studios in Houston, with an annual rental over 
twice as much as the station’s Galveston studios. KGUL- 
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TV has four full-time and one part-time salesmen in Hous¬ 
ton, and only one salesman in Galveston. For the first eight 
months of its operations KGUL-TV relied npon the part- 
time sales efforts in Galveston of the manager of a rival 
radio station. 1 

Moreover, there is nothing in the record which 
that Houston television stations have produced a 
program, live or otherwise, from Galveston, 
in the first two months of operation of its Houston 
produced 54% of its wholly-live programs from 
and posted a bulletin addressed to its employees that no 
cameras would be available in Galveston after 6:00 p.m., 
the very beginning of prime viewing time. 

If it had been the intention of the Commission for Gal¬ 
veston stations to “compete” with Houston stations. It 
would have been a simple matter for the Commission to 
have assigned Channel 11 to Houston, or to a so-called 
“Houston-Galveston” area. The hearings culminating in 
the Commission’s Sixth Report and Order show that vari¬ 
ous groups in Houston, including stockholders of appellant, 
sought to have additional VHF channels assigned Ijo 
Houston. Their efforts were rejected by the Commission. 

It cannot be doubted that interested persons in Houston 
would have applied for Channel 11 if the Commission had 
originally assigned the channel to Houston, or to a “Hous¬ 
ton-Galveston” area. The Communications Act contem¬ 
plates adversary proceedings so that the applicant which 
can best serve the public interest will be chosen. 

What was sought to be done pursuant to law and the 
rules of the Commission has now been accomplished by 
the “back-door” method, and the Commission has given 
its blessing to the deception. 


l Such an operation is hardly consistent with die Co mmissi o n 's statement 
that KGUL-TV had made “great efforts ... to keep e xistin g local adver¬ 
tisers” (FCC brief, p. 20). 
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In the case of Wilton E. Hall et al v. Federal Communica¬ 
tions Commission, No. 13,231, decided September 6, 1956, 
the Court dropped a footnote stating that Section 3.685 of 
the Commission’s Rnles gave a ‘high degree of flexibility” 
to an applicant in determining “the quality of a trans¬ 
mitter site”, and it might happen where cities were dose 
together that the signal to an adjacent community woold 
be stronger than the signal to the principal community. 
The Court felt that “such a circumstance is not a violation 
of the Rule” (slip opinion, p. 4, fn. 5). 

The Commission seizes upon this language and states 
that this Court ‘has conclusively disposed of the arguments 
that the Gulf Television station became a Houston station 
in violation of Section 307 (b) of the Communications Act 
and Sections 3.607 and 3.685(b) of the Commission’s Rules” 
(FCC brief, p. 13). 

The foregoing language of the Court is hardly dispositive 
of the contention of Appellant that KGUL-TV has become 
a Houston Station, in violation of Section 307(b) of the 
Communications Act, and Section 3.607 of the Commis¬ 
sion’s Rules. 

In its efforts to show that this Court in the Wilton E. 
Hall case had disposed of Appellant’s argument with refer¬ 
ence to Section 307 (b) of the Act, and Section 3.607 of the 
Rules, the Commission failed to quote all of the footnote. 
The footnote clearly refers only to Section 3.685(b) of the 
Commission’s Rules. The Court’s language is to the effect 
that a transmitter move of a television station, which 
allows the station to place a stronger signal in an adjacent 
community than it does to the principal city does not, in 
and of itself, change the location of the station. Nowhere 
does Appellant contend that KGUL-TV became a Houston 
station merely because its transmitter was so located that 
it placed a stronger signal into Houston than into Gal¬ 
veston. As the Commission stated in its decision, “This 
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fact does not create a per se violation of Section 3.607”, and 
the Commission is “required to take into consideration the 
other indicia of a station’s true location” (R. 5447-5448). 

In the Wilton E. Hall case, no question was presented a• 
to whether the main studios of the Spartanburg station 
were located in the principal community, or in Greenville 
or Anderson in violation of Section 3.613 of the Rules. No 
showing was made that Spartan had violated the station 
identification rule (Section 3.652) by linking the station 
to Greenville and Anderson. It does not appear from the 
decision that the great bulk of Spartan’s advertising 
revenue came from Greenville and Anderson, or that a 
majority of the station’s wholly-live programming origi¬ 
nated in Greenville or Anderson, rather than Spartanburg. 

There was a question, however, as to whether misrepre¬ 
sentations had been made to the Commission by Spartan 
in failing to disclose its true intentions to the Commission, 
just as there was an issue in this proceeding as to whether 
or not the Intervenor had made full disclosure to the Com¬ 
mission or had made any misrepresentations with respect 
to its intentions to operate a station to serve the needs 
and interest of Galveston (R. 5408, issue No. 7). The Cojm- 
mission failed to find that Spartan was guilty of lack of 
candor, but this Court so concluded. The evidence before 
the Commission in the instant proceeding clearly establishes 
misrepresentation upon the part of Intervenor. Commis¬ 
sioner Lee, in his dissent, was of the view that Interveiior 
had misrepresented its intentions, and stated that “ijhe 
entire history of KGUL is that of a Houston station com¬ 
ing in the back door without rule making and without the 
necessity of competing for a Houston channel” (R. 5453). 


Appellee states that this Court has approved an “area 
service” concept, such as that proposed by Intervenor, by 
affirming the Commission’s decision in Southside Virginia 
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Telecasting Corp v. Federal Communications Commission, 
228 F. 2d 644, cert, denied , 350 U.S. 1001 (FCC brief, p. 16). 

In the Southside case the Commission preferred Peter s- 
bnrg Television Corporation over Southside Virginia Tele¬ 
casting Corporation in a comparative proceeding in which 
both applicants sought a VHF television station in Peters¬ 
burg, Virginia. One of the bases for preference was the 
fact that Petersburg Television proposed to program for 
its entire service area, including Richmond, whereas South- 
side proposed a more limited service designed for Peters¬ 
burg and Southside Virginia, only. Petersburg Television 
was also preferred by the Commission because of its better 
remote programs; its better agricultural programming pro¬ 
posals, amd the greater proposed utilization of talent and 
program resources of Richmond? Appellee apparently 
believes the Southside case to be persuasive because this 
Court failed to reverse a Commission decision in which the 
winning applicant had been preferred, inter alia, for pro¬ 
posing to program for its entire service area. 

It does not appear from the Commission’s decision in the 
Petersburg, Virginia case that Petersburg Television pro¬ 
posed to construct larger and more elaborate studios in 
Richmond than in Petersburg. In fact, the only studios 
proposed were those for Petersburg. Nor does it appear 
that Petersburg Television intended to produce over half 
of its wholly-live programs from Richmond, in the manner 
that KGUL-TV did during the first two months of opera¬ 
tion of its Houston studios. The record of the Petersburg 
case before the Commission does not show that the winning 
applicant proposed station identification announcements 
linking the station with Richmond, or that the applicant 
would enter into a mutual promotional relationship with a 
Richmond newspaper. Nothing in the record of the Peters¬ 
burg case indicates that the winning applicant would spend 
in excess of $126,000 during its first 14 months of operation 


2 Petersburg Television Corp., 10 Pike & Fischer R.R. 567. 
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in an effort to promote a Richmond andience, or that the 
applicant would operate for 14 months without the services 
of a Director of Public Service Programming. Neither does 
it appear from the record that Petersburg Television would 
use the services of the manager of a Petersburg radio 
station to solicit advertising from local Petersburg mer¬ 
chants during the first 8 months of operation, while main¬ 
taining a force of 4 full-time and one part-time salesman 
in Richmond. In the foregoing respects, and many others, 
the operations proposed by Petersburg Television were 
dissimilar to those actually put in effect by KGUL-TV in 
its efforts to associate itself with the larger city. 

KGUL-TV originally proposed a local operation of 30 
hours a week in Galveston, with a transmitter site 12 miles 
from Galveston with some 23 employees. It was only after 
receiving an initial grant, and inching towards Houston in 
two subsequent modifications, that Intervenor sought to 
move KGUL-TV to within 13 miles of the City of Houstpn 
and establish elaborate studios in the larger city. Peters¬ 
burg Television, on the other hand, initially proposed !to 
program 24 hours a day, with some 68 employees, with a 
transmitter site 9 miles north of Petersburg and 13 miles 
from Richmond. 3 It was apparent upon the filing of t|he 
Petersburg Television application that its operation would 
not be strictly a Petersburg station. A city of 36,000 persons 
could hardly support such a television operation. Despite 
the small size of Petersburg, Virginia, however, and its 
proximity to Richmond, nothing in the Commission’s deci¬ 
sion discloses that Petersburg Television proposed to 
become as much a Richmond operation as KGUL-TV hfts 
become a Houston station by the granting of the applica¬ 
tion which is the subject of the appeal before this Court. As 
Counsel for the Broadcast Bureau of the Commission stated 
in oral argument: 

3 Richmond and Petersburg are 22 miles apart, whereas Galveston is 50 
miles from Houston. 
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“It is clear from the evidence that since KGUL-TV 
was originally granted its construction permit for a 
TV station in Galveston it has made great strides 
toward becoming in fact a Houston station, and the 
indications are that the proposed move will have an 
even greater influence in the station becoming as much 
a Houston station as those stations operating on chan¬ 
nels which are allocated to Houston. 

“This conclusion is based not just on an obvious fact 
of life or a reasonable assumption, for the evidence in 
the record gives emphasis to the likelihood of this 
eventuality.” (E. 5337.) 

IV. 

The so-called “special study” which the Commission 
states that it made of non-commercial spot announcements 
and sustaining film shows of KGUL-TV (FCC brief, p. 18), 
consisted entirely of an examination of certain exhibits 
placed in evidence by Intervenor for the period between 
January 1,1954 through October 5,1954. The Commission 
felt it was of great significance that a majority of the re¬ 
quests for spot announcements had come from Galveston 
organizations rather than Houston organizations. It com¬ 
mended KGUL-TV for having appointed a Director of 
Public Service Programming in April, 1954, after having 
been on the air for 14 months, and for sending letters to 
some 200 organizations in Galveston and Galveston County 
advising them that KGUL-TV wished to cooperate with 
them in its programming (FCC brief, p. 19). The Com¬ 
mission apparently considers it a mere oversight upon the 
part of KGUL-TV that it failed to appoint a Director of 
Public Service Programming during the first 14 months 
of operation, while spending in excess of $126,000 during 
the same period for promotion directed towards winning 
an audience and advertisers in Houston, Texas. The Com¬ 
mission also, apparently, sees no significance in the fact 
that KGUL-TV directed its attentions to Galveston civic 
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and fraternal organizations just prior to its attempt to 
move its antenna site closer to Houston and to establish 
studios in the Prudential Building in Houston. 4 

In the category of non-commercial spot announcements 
on the basis of a 30-hour proposed week of operation, 
KGUL-TV had promised a total of 38 non-commercial spots 
(R. 5415). The Commission’s own findings show that 
KGTJL-TY telecast only 19 such non-commercial spot an¬ 
nouncements in 81.5 hours of operation during the wieek 
of June 21-27,1953; 23 such spots in 99 hours of operation 
during the week of December 21-27,1953; and 21 such spots 
during 123 hours of operation during the week of May 
21-27, 1954 (R. 5415-16), contrary to the contentions of 
Intervenor (Intervenor’s brief, pp. 5 and 8). The Commis¬ 
sion commended KGUL-TV for its “common carrier” con¬ 
cept of public service, for, after all, the station never 
refused time to any civic organization. 


The Commission concedes that Appellant had a right to 
file pre-grant objections to Intervenor’s pending applica¬ 
tion pursuant to Section 309(b) of the Act, but it is of [the 
view that the Commission has absolute discretion as| to 
whether a hearing is required (FCC brief, p. 28). Appel¬ 
lant is of the view that where pre-grant objections are 
made to a pending application which would be sufficient 
in a protest, after grant of the application, to invoke the 
jurisdictional provision of Section 309(c) as to facts, mat¬ 
ters and things relied upon, such objections a fortiori are 
sufficient to preclude the Commission from making the 
necessary finding under Section 309(a) that a grant would 

4 In view of the significance which the Commission attaches to the Peters¬ 
burg, Virginia case, and the commendation which it accorded Petersburg 
Television Corporation for proposing to program for Richmond (22 miles 
away), it would appear that KGUL-TV should have been condemned, 
rather than commended, for its failure to send letters to Houston civic 
organizations. 
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serve the public interest. The pre-grant objections of 
Appellant were substantially the same as those alleged in 
its protest and ended with the following prayer: 

“It is requested that Gulf Television Company, and 
any other known parties in interest, be advised of the 
objections made herein to its application for change 
in transmitter site and increase in antenna height and 
given an opportunity to reply, in accordance with the 
provisions of Section 309(b) of the Communications 
Act of 1934, as amended. After consideration of any 
such reply it is requested that the Commission for¬ 
mally designate the application of Gulf Television 
. Company for hearing on the grounds and reasons set 
forth above and make Houston Consolidated Television 
Company a party to said proceeding.” (R. 99-104.) 

Neither the formal public announcement of the grant nor 
in its official minutes was there any indication that the Com¬ 
mission considered the objections. Nowhere in the record 
filed in this cause does it appear that the Commission gave 
consideration to the pre-grant objections of Appellant. 

Nor did the Commission comply with the provisions of 
Section 6(d) of the Administrative Procedure Act, 5 U.S.C. 
1005(d), in giving Appellant notice of the denial of its 
objections, together with a statement of the grounds there¬ 
for. Most certainly the Commission’s letter to Appellant 
referred to on page 29 of Appellee’s brief does not comply 
with the statutory requirements of the Administrative 
Procedure Act. The only pertinent part of the letter in 
question is the following line: 

“As you are aware, the above application was 
granted by the Commission on September 1, 1954.” 
(R. 112.) ’ 

This was hardly a compliance with Section 6(d) of the 
Administrative Procedure Act. 
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Nor can the Commission’s attitude be excused upon an 
assumption that Appellant’s objections were without merit. 
For, if the Commission had so believed, it would have been 
a simple matter to have accompanied its grant with an 
opinion containing reasoned conclusions as to why the 
objections did not raise sufficient grounds and reasons for 
designating Intervenor’s application for hearing. 5 Even 
more demonstrative of the Commission’s attitude is the 
fact that Appellant, in its objections, had requested the 
Commission to call upon Intervenor to respond to the 
objections, in order that the Commission might then be 
in a better position to determine not only upon the basis 
of Appellant’s objections but upon Intervenor’s reply, 
whether a finding was warranted that public interest, con¬ 
venience or necessity would be served by grant of the 
application without hearing. 

The Commission contends that Appellant is precluded 
by Section 405 of the Communications Act from raising in 
this appeal the question of the treatment accorded its pre¬ 
grant objections, inasmuch as the Commission was given 
no opportunity “to first consider and remedy the alleged 
error” (FCC brief, p. 30), citing Democrat Printing do. 
v. Federal Communications Commission, 91 U.S. App. D.C. 
72, 202 F. 2d 298, and U.S. v. L. A. Tucker Truck Lines , 
344 U.S. 33. 

In the Democrat case appellant sought to raise on ap¬ 
peal for the first time certain objections to the Commis¬ 
sion’s alleged deviations from its own standards. This 
Court held that appellant could have raised the questions 
in its exceptions, or in a petition for rehearing which it 
filed after the final decision, and since the Commission was 
given no opportunity to “state its views on the errors now 
being asserted, appellant cannot seek here the relief which 


5 In the pre-grant objections filed by Appellant, its standing as an interested 
party had been clearly outlined and it is fair to assume that the Commis¬ 
sion did not dispute such showing of standing. 
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it should have sought initially before the Commission.” 6 

Appellant initially sought relief from the Commission 
by filing its pre-grant objections to the pending applica¬ 
tion of Intervenor. The Commission had ample oppor¬ 
tunity to state its views. 

In U. S. v. L. A. Tucker Lines, supra, the only question 
before the Court was whether an objection could be raised 
for the first time in the District Court that the Interstate 
Commerce Commission’s action granting a certificate for 
extension of a motor carrier route was invalid for want of 
jurisdiction because the examiner had not been appointed 
pursuant to Section 11 of the Administrative Procedure Act. 
The Court held that the “failure to raise the objections 
upon at least one of its many opportunities during the ad¬ 
ministrative proceeding” was fatal, and could not be made 
for the first time before a three-judge court in an amend¬ 
ment to a petition to set aside the certificate and order. 7 

As heretofore pointed out, the Commission failed to issue 
a decision, order or statement of its reasons for denial of 
Appellant’s pre-grant objections. It is not clear how the 
Appellant could have presented an intelligent petition for 
rehearing when it was not even apprised of the Commis¬ 
sion’s reasons for denial of the objections. Section 405 of 
the Communications Act provides, inter alia, that ‘fit shall 
be lawful for the Commission, in its discretion, to grant 
such a rehearing if sufficient reason therefor be made to 
appear.” It would have been an impossible task for Appel¬ 
lant to have filed a petition for rehearing in which sufficient 
reasons could have been made to appear, without having 
the benefit of the Commission’s rationale for its failure to 
comply with the law. A petition for rehearing, reiterating 
the pre-grant objections, and charging the Commission 
with arbitrary and high-handed action in failing to comply 
with the terms of the statute, would have had little appeal 
to the Commission’s discretion, in the light of the cavalier 

6 Democrat Printing Co. v. Federal Conimn. Com’n., 202 F. 2d 298, 304. 

7 U. S. v. L. A. Tucker Truck Lines, 344 U. S. 34, 35, 73 S. Ct. 67. 68. 
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manner in which the Commission treated Appellant’s pre¬ 
grant objections. 

The Appellant had 30 days within which to file such a 
petition for rehearing, but the statute places no limitation 
upon the Commission’s time within which to hand down a 
decision thereon. Appellant likewise had 30 days within 
which to file a protest. In the face of so dire an alternative, 
it would be unreasonable in the extreme to contend that 
Appellant was compelled to file a petition for rehearing jin 
order to perfect such a point on appeal. 

• ; 

VL 

* ' * . I 

The Commission makes little effort to answer the conten¬ 
tions of Appellant that the Examiner failed to make con¬ 
clusions upon Issue No. 4 and 6 in his initial decision in 
violation of Section 409(b) of the Communication Act. In 
fact, it concedes that “no separate conclusion was made bn 
Issue No. 4 in the initial decision . . .” (FCC brief, p. 3jT). 

In a tortured syllogism the Commision seeks to prove that 
the Examiner did, however, make conclusions as to Issue 
No. 6. The Commission argues that inasmuch as the Ex¬ 
aminer “discussed Issues 5 and 6 together in his findings”, 
he undoubtedly “was ruling on both when he concluded that 
Gulf Television’s main studios were its Galveston studios” 
(FCC brief, p. 38). 

Section 409(b) of the act is explicit: “All decisions, in¬ 
cluding the initial decision, shall become a part of tjhe 
record and shall include a statement of (1) findings and 
conclusions, as well as the basis therefor, upon all material 
issues of fact, law, or discretion, presented on the record; 
and (2) the appropriate decision, order, or requirement” 
47 U.S.C. 409 (b), (italics added). 

The Co mmi ssion even seeks to find a conclusion upjrn 
Issues 4 and 6 in the general language of the initial decision 
that “Houston Consolidated has not discharged the burden 
placed upon it to establish the affirmative of the issues 
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requested by it in its protest and set ont by the Commission 
in its Memorandum Opinion and Order designating this 
proceeding for hearing” (FCC brief, p. 36; Intervenor’s 
brief, p. 23). If the Commission’s point is well taken, no 
other conclusion was required in an initial decision. If the 
Examiner, by such general language, intended to make con¬ 
clusions upon Issues 4 and 6, it is not clear why he went 
to such great lengths to make separate conclusions upon 
each of the other issues in this proceeding. 

vn. 

The Commission states that “Appellant also contends 
that the manner in which the Commission ruled on its excep¬ 
tions did not conform to the requirements of Section 8(b) 
of the Administrative Procedure Act, 5 U.S. 1007(b)” 
(FCC brief p. 39). Appellee would leave the impression 
that Appellant disagrees with the manner or method of 
handling exceptions. Appellant would set the record 
straight. It was not the so-called manner, but rather the 
utter and complete failure of the Commission to make 
rulings upon each of Appellant’s exceptions that is the basis 
of Appellant’s contentions, in violation not only of the 
Administrative Procedure Act, but Section 1.857 of the 
Commission’s own rules. 

Pursuant to Rule 38 (k) of the rules of this Court, the 
parties submitted a stipulation of the questions presented 
upon this appeal and this stipulation was approved by order 
of the Court dated April 12, 1956. Appellant was of the 
view that such stipulation controlled the subsequent course 
of the proceeding. Neither Appellee nor Intervenor has 
filed any motion or other pleading to amend the stipulation. 
Appellant was first advised through the briefs of Appellee 
and Intervenor that they did not intend to abide by the 
stipulation but would urge that Issue No. 4 was not properly 
before the Court. 

Both Appellee and Intervenor now feel that “this point 
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cannot properly be raised npon appeal because Appellant 
failed to afford the Commission the opportunity, as 
required by Section 405 of the Communications Act, 47 
U.S.C. 405, of passing on the question of law now soughij to 
be raised” (FCC brief, p. 39). 

The pertinent part of Section 405 of the Communications 
Act provides as follows: 

. . The filing of a petition for rehearing shall hot 
be a condition precedent to judicial review of any such 
decision, order, or requirement, except where the pafty 
seeking such review (1) was not a part to the proceed¬ 
ings resulting in such decision, order, or requirement, 
or (2) relied on questions of fact or law upon which ihe 
Commission has been afforded no opportunity to pass.” 

i • 

Section 1.857 of the Commission’s Rules provides as fol¬ 
lows: 

“1.857. Final decision of the Commission. — After 
opportunity has been afforded for filing of proposed 
findings of fact and conclusions, exceptions, supporting 
statements, briefs and for the holding of oral argument 
as provided in these Rules, the Commission will is£ue 
a final decision in each case in which an initial decision 
has not otherwise become final. The final decision shall 
contain findings of fact and conclusions, as welLas the 
reasons or bases therefor, upon all the material issues 
of fact, law or discretion presented on the record; shall 
contain a ruling on each relevant and material excep¬ 
tion filed and the appropriate rule or order and the 
sanction, relief or denial thereof” (Appellant’s br}ef, 
append, p. viii). 

. . • . ' * i 

i 

The Commission’s decision was a final decision. Appel¬ 
lant has raised no new issue of fact or law upon which the 
Commission has no opportunity to pass. The Commission 
was required by statute and its own rules to make rulings 
upon each of Appellant’s exceptions. 
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Appellee even inquires into the legislative history of the 
Administrative Procedure Act for aid in buttressing its 
contention that the agency is not required to rule upon each 
exception to the initial decision. It is well settled that there 
is no need to resort to legislative history of a statute where 
the meaning is clear and unambiguous. Ex parte Collett, 
69 S. Ct. 944,947,337 U.S. 55,61. Nor should the legislative 
proceedings with respect to amendments or modifications 
be considered where the language is clear and not of doubt¬ 
ful meaning. As the Court stated in Kelm v. Chicago, St. P. 
M. & 0. Ry. Co., 206 F. 2d 831 at 834: “If one may not rely 
upon plain statutory language as expressing the meaning 
of an act and must search legislative history in order to 
determine whether or not Congress meant what it said, then 
the history of legislation should, at least, be made as acces¬ 
sible as the law to which it relates, so that one may be 
advised when and why a statute and its history part com¬ 
pany”. 

Appellee states in footnote 24, page 40 of its brief, that 
Appellant was “aware of the fact that the new procedure 
was being consistently employed in all adjudicatory cases 
involving exceptions, (but) made no objection to that pro¬ 
cedure prior to the Commission's decision”. Appellee is 
mistaken. At the time of filing its exceptions, Appellant 
was under the misapprehension that the Commission would 
comply with the applicable rule and statute and rule upon 
each such exception. It was not until after the issuance 
of the final decision that Appellant discovered that the 
Commission in dealing with exceptions had adopted a uni¬ 
form practice of inserting the identical “boiler plate” para¬ 
graph in each final decision, and no longer made rulings 
upon each exception as required by law. No public an¬ 
nouncement was made of the Commission's “new proced¬ 
ure”, nor was Appellant aware of any change in dealing 
with exceptions which abrogated the pertinent provisions 
of Section 1.857 of the Rules. 


ii ! 

Appellant was not required in the proceedings below to 
treat the Commission as an adversary. It is a well estab¬ 
lished presumption of law that a public agency will perform 
its statutory duty until the contrary is proved. Miller v. 
U.S., 78 U.S. 268. Even if Appellant had had notice of 
the so-called “new procedure” used by the Commission 
dealing with exceptions, Appellee is estopped to assert 
Appellant knew, or should have known, that the 
sion would forswear its duty and violate the la 1 

Appellee complains that Appellant “made no 
to that (new) procedure prior to the Commission’s 
sion”. (FCC brief, fn. 24, p. 40). Appellee apparently is of 
the view that each exception should have been accompanied 
by a petition requesting the Commission to comply with the 
statute, since it was well known that the Commission would 
violate the law, otherwise a petition for rehearing would 
be required. The Commission’s position is novel, however 
unfounded in law. The Commission was afforded an oppor¬ 
tunity to make specific rulings upon Appellant’s exceptions. 
It cannot now be heard to complain that Appellant failed 
to request in advance that it observe the statutory require¬ 
ments in rendering its final decision. 

Appellee cites Colonial Television, Inc. v. Federal Com¬ 
munications Commission > 95 U.S. App. D.C. 7, 217 F. 2d 21, 
as dispositive of the question of Commission’s failure to 
make rulings upon each exception. It does not appear from 
the Court’s decision that the question, if presented, was 
reached. In the Colonial case, the Court held that appel¬ 
lant was in default for failing to establish its minimujn 
qualifications pursuant to Section 309(b) of the Communi¬ 
cations Act, and could not be heard to attack the qualifica¬ 
tions of WCAX Broadcasting Corporation, Intervenor, in 
a comparative proceeding or “otherwise dispute the favor¬ 
able action of the Commission upon the latter’s appli¬ 
cation”. 8 



8 217 F. 2d 21 at 22. 
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vnx. 

The Commission’s decision of February 2, 1956 is con¬ 
trary to law and should be reversed and the cause remanded 
to the Commission for reconsideration in accordance with 
the judgment of the Court. 

Respectfully submitted, 

W. Ervin James 

Robert L. Burns 

Attorneys for Appellant , 
Houston Consolidated 
Television Company 

South Coast Building 
Houston 2, Texas 
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